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November 1, 2017 
 
Via email to: lopezcarrasquillo.valerie@epa.gov 
Valerie Lopez Carrasquillo 
(3WP41) 
NPDES Permits Branch 
U.S. EPA, Region III 
1650 Arch Street 
Philadelphia, PA 19103 
 

Re: Draft NPDES Permit for the Blue Plains Wastewater Treatment Plant, Permit No. 
DC0021199 (08/31/2017) 

 
Dear Ms. Lopez Carrasquillo:  
 
 Thank you for the opportunity to submit comments on the draft permit for the Blue 
Plains Wastewater Treatment Plant (“Blue Plains”) and the connected combined sewer overflow 
(“CSO”) system. These comments are submitted on behalf of Potomac Riverkeeper Network 
and Anacostia Riverkeeper, Inc., and Earthjustice.  
 
I. LEGAL REQUIREMENTS  

The purpose of the draft permit is to help carry out the objective of the Clean Water Act, 
“to restore and maintain the chemical, physical, and biological integrity of the Nation's waters,” 
33 U.S.C. § 1251. Congress expressly required that, “[i]n order to carry out the objective of this 
chapter there shall be achieved. . . any more stringent limitation, including those necessary to 
meet water quality standards, treatment standards, or schedules of compliance, established 
pursuant to any State law or regulations.” 33 U.S.C. § 1311(b)(1)(C). Accordingly, the Act 
authorizes EPA to issue a permit for pollutant discharges only “upon condition that such 
discharge will meet. . . all applicable requirements under section[] 1311” of the Act. 33 U.S.C. § 
1342(a). EPA regulations affirm that “each NPDES permit shall include conditions... necessary 
to... [a]chieve water quality standards established under section 303 of the CWA, including State 
narrative criteria for water quality.” 40 C.F.R. § 122.44(d)(1). 

 
EPA has approved water quality standards adopted by the District to help achieve Clean 

Water Act objectives, under the authority set forth in section 303 of the Clean Water Act, 33 
U.S.C. §§ 1313(a)(1) and (c)(2)(A). Those water quality standards include the District’s 
designated uses for the permit’s receiving waters, which include: primary contact recreation; 
secondary contact recreation and aesthetic enjoyment; protection and propagation of fish, 
shellfish, and wildlife; and protection of human health related to consumption of fish and 
shellfish. 21 DCMR §§ 1101.1, 1101.2. Kayaking, canoeing, and rowing fit the District’s 
definition of primary contact recreation because these activities, even in the normal course of 
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recreation, often involve intentional or unavoidable submersion and ingestion of water; as such 
they are “water contact sports or activities that result in frequent whole body immersion or 
involve significant risks of ingestion of the water.”1 All of these designated uses are or may be 
impaired by the pollutants discharged from Blue Plains and the connected combined sewage 
overflow system, including fecal bacteria and associated pathogens for which E. coli serves as an 
indicator.  

 
The District has adopted specific numeric criteria for E. coli to implement the foregoing 

designated uses. As a Class A water, the Potomac River is subject to the Class A water quality 
criteria for E. coli, including the geometric mean value of 126 MPN/100 mL (maximum 30 day 
geometric mean for 5 samples), and the single sample value of 410 MPN/100 mL.2 “MPN” is “a 
statistically derived estimate of the ‘Most Probable Number’ of bacteria colonies in a volume of 
one hundred milliliters (100 mL) water sample.”3 A geometric mean is a type of mean or 
average, and is defined as the nth root of the product of n numbers. 

 
The District’s water quality standards also include narrative criteria that prohibit the 

discharge of “substances in amounts or combinations that… [c]ause injury to, are toxic to, or 
produce adverse physiological or behavioral changes in humans, plants, or animals.”4  In 
addition, the District’s water quality standards state that “Class A waters shall be free of 
discharges of untreated sewage, litter and unmarked submerged or partially submerged man-
made structures that would constitute a hazard to the users of Class A waters.” 21 DCMR § 
1104.3.  

 
As EPA is aware, the undersigned groups object to and are challenging the narrow 

interpretation of the District’s “single sample” numeric criterion. We reiterate that objection 
here, which is set forth in more detail in attachments to these comments, which are hereby 
incorporated by reference.5 In any event, the receiving waters for this permit are used regularly 
for contact recreational uses including canoeing, kayaking, and kayak fishing, including those 
associated with the outfalls at Blue Plains as well as the combined sewage outfalls located along 

                                                      
1 21 DCMR 1199.1. 
2 See Draft Appendix C, Potomac River and Tributaries at 2.    
3 21 DCMR § 1199.1 (definition of “primary contact recreation” and “secondary contact 

recreation”). 
4 21 DCMR § 1104.1(d).  
5 See Ex. A, Painter, "Supplemental Comments on the 2013 draft E. coli TMDL for the 

Potomac River" at 2-3, (July 21, 2014); Ex. B, “Comments on Draft Revisions to Total Maximum 
Daily Loads for Bacteria in Watersheds in the District of Columbia announced in D.C. Reg. Vol. 
No. 6, Notice ID: 4175867” at 4-5 (February 8, 2013); Ex. C, Plaintiffs’ Motion for Summary 
Judgment in Anacostia Riverkeeper, Inc., et al. v. Pruitt et al. (DDC, Aug.18, 2017) (No. 16-cv-
01651). 
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the Potomac River, Rock Creek, and the Anacostia River.6 Therefore, whether EPA relies on the 
single sample value or some other short-term measure, it is imperative that EPA include 
effluent limitations in the permit that protect river users who are exposed for a few minutes to a 
few hours, as that is typical of the actual use of District’s waters for contact recreation.  

 
II. BACTERIA LIMITS FOR OUTFALL 002 

A. Because The Receiving Waters Are Designated And Currently Used For 
Human Contact Recreation, The Permit Should Include Health-Protective 
Bacteria Limits. 

As discussed above, primary and secondary contact recreation are both designated uses 
and existing uses in the receiving waters for the draft permit. High bacteria concentrations 
impair recreational uses because they are associated with serious risks to human health, 
including risk of skin infections and gastrointestinal illnesses like gastroenteritis.7 
Gastroenteritis encompasses a variety of diseases that cause nausea, vomiting, stomach ache, 
diarrhea, headache, fever; in rare cases these can be lethal.8 Due in large part to discharges from 
Blue Plains and its connected combined sewer overflow system, water quality conditions in 

                                                      
6 Both recreational and subsistence fishing is occurring in District waters, exposing people to 

contact with bacteria and associated pathogens. See “Addressing the Risk” (describing 
subsistence fishing in the Anacostia River), 
http://www.anacostiaws.org/userfiles/file/AWS_angling_FINAL_web.pdf; “Fishing in the 
District,” (DOEE website), https://doee.dc.gov/node/9582;  
http://flyfishingconsultant.blogspot.com/2012/01/fly-fishing-blue-plains.html (discussing fly 
fishing conditions in the vicinity of Blue Plains); 
https://www.youtube.com/watch?v=ur624sNEbms (short video showing fishing within a short 
distance from Blue Plains). 

Canoeing and kayaking are also popular activities in the District’s waters. Anacostia 
Community Boathouse members include a number of high school, college, and community 
crew rowing and paddling groups: see http://www.anacostiaboathouse.org/. Anacostia Park and 
Bladensburg Marina provide public access for community boaters and paddlers: see 
http://www.nps.gov/keaq/planyourvisit/coming-by-canoe.htm. Numerous schools, clubs and 
businesses facilitate kayaking, rowing, and other river recreational activities in the Potomac 
River and Rock Creek, see http://www.rockcreekrowing.org/, 
http://www.potomackayaking.com/info/, www.thompsonboatcenter.com/, and 
http://www.washingtoncanoeclub.org/.  

7 U.S. Environmental Protection Agency, Water Quality Standards for Coastal and Great 
Lakes Recreation Waters, 69 Fed. Reg. 67217, 67220 (Nov. 16, 2004). 

8 Id. 

http://www.anacostiaws.org/userfiles/file/AWS_angling_FINAL_web.pdf
https://doee.dc.gov/node/9582
http://flyfishingconsultant.blogspot.com/2012/01/fly-fishing-blue-plains.html
https://www.youtube.com/watch?v=ur624sNEbms
http://www.anacostiaboathouse.org/
http://www.nps.gov/keaq/planyourvisit/coming-by-canoe.htm
http://www.rockcreekrowing.org/
http://www.potomackayaking.com/info/
http://www.thompsonboatcenter.com/
http://www.washingtoncanoeclub.org/
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District waters frequently pose a risk to individuals who use waterways in the District for 
swimming, kayaking, boating, and other recreational uses.9  

 
B. The Draft Permit Lacks Effluent Limits Needed To Prevent Short-Term Spikes 

In Bacteria Concentrations.   

The draft permit contains no effluent limitations to address acute short-term elevated 
bacteria concentrations in the discharge from Outfall 002, which are needed to prevent 
unacceptable risk of illness or infection in those who engage in human contact recreation. Such 
effluent limits are needed because people who engage in contact recreation regularly do so 
during periods lasting from a few minutes to a few hours.10 The draft permit does contain an 
average monthly effluent limitation, expressed as a maximum 30-day geometric mean for a 
minimum of 5 samples taken over a 30-day period. Draft Permit at 10. To be sure, it is important 
to include in the permit a measure for limiting chronic exposure to bacteria. But on its own the 
30-day geometric mean is not designed to prevent unacceptably high bacteria concentrations on 
any given day. A limitation expressed as daily or instantaneous is needed to protect people on 
the sort of time frame in which water-contact recreationists typically use the Potomac River.  

 
As noted above, a geometric mean is calculated by taking the nth root of the product of n 

numbers. For example, the product of five samples measuring 50, 50, 50, 50, and 5,000 MPN of 
E. coli, respectively (50 x 50 x 50 x 50 x 5,000) is 31,250,000,000, and the fifth root of that figure is 
125.59 MPN. As this example illustrates, an enormous concentration of fecal bacteria can be 
present in a single sample without causing an exceedance of the 410 MPN 30-day geometric 
mean criterion. This means that the 30-day geometric mean alone is incapable of ensuring 
against individual days when bacteria concentrations significantly exceed even the District’s 
longer-term criterion. The District’s designated uses can only be attained if EPA establishes 
effluent limits designed to prevent against both chronic bacteria levels and short-term spikes in 
bacteria concentrations.  

 
Fortunately, EPA has already calculated the total maximum daily load (“TMDL”) for 002 

that EPA has found is consistent with applicable water quality criteria: 2.47E+12 on days when 
wet weather conditions exist (as defined in the TMDL), and 1.76E+12 on days when dry weather 
conditions exist. Dominique Lueckenhoff, EPA, letter to Hamid Karimi re. approval of 2014 
revisions to 2004 TMDLs for Bacteria in Potomac River segments, Table 4 (Jan. 13, 2017). EPA 
should therefore either use these maximum daily loads as the effluent limits for Outfall 002 (at 

                                                      
9 See Limno Tech, Memorandum Update on Development of DC Bacteria Translators, 

Attachment 1 thereto (Nov. 11, 2012) (showing in-stream samples with MPN E. Coli in the 
thousands). 

10 See Ex. A at 12-13 (describing the exposure durations involved in EPA studies used to 
develop EPA’s 2012 Recreational Water Quality Criteria, available at 
https://www.epa.gov/wqc/2012-recreational-water-quality-criteria.   

https://www.epa.gov/wqc/2012-recreational-water-quality-criteria
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least unless and until the TMDL is revised and EPA approves such revision), or other 
appropriate limits based on a demonstration that they will achieve equivalent water quality.  

 
III. BACTERIA LIMITS FOR OUTFALL 001 

A. Effluent Limitations 

The draft permit contains limitations for flow from Outfall 001, but no effluent 
limitations for Outfall 001 following the construction of the Wet Weather Treatment Facility 
(WWTF). The fact sheet explains that this omission is based on EPA’s view that “since the 
WWTF will not be operational until 2018, EPA lacks the data needed to establish the parametric 
monitoring and operation requirements for Outfall 001 in this permit.” Draft Fact Sheet at 16. It 
is unclear why EPA should need post-construction monitoring data from the WWTF to 
establish an effluent limitation for Outfall 001, given that EPA has already calculated the TMDL 
for Outfall 001 that EPA has found is consistent with applicable water quality criteria: 4.37 E+14 
MPN during wet weather.11 At least until that TMDL is revised and such revision is approved 
by EPA, that wasteload allocation can and should serve as the basis for NPDES effluent 
limitations for Outfall 001.  

 
The Draft Fact Sheet does not mention the TMDL wasteload allocation for Outfall 001, or 

explain why EPA is not using it as a basis for permit effluent limitations. Further, the reference 
to “parametric monitoring and operation requirements” in the draft fact sheet is vague, as is the 
reference to “the development of parametric limits for the WWTF process units to ensure 
compliance with the applicable TMDLs and the protection of water quality.” Neither document 
makes clear whether EPA intends to establish numeric effluents for Outfall 001 even after the 
post-construction monitoring has been collected. At a minimum we request a clear explanation 
of what EPA intends to do. 

 
Because the WWTF is scheduled to come into operation next year, it would be more 

efficient simply to establish an effluent limitation based on the TMDL wasteload allocation for 
Outfall 001. Then, if post-construction monitoring were to demonstrate that the effluent 
limitation needs to be changed, and that such modified limitation or limitations are consistent 
with the District’s water quality criteria and designated uses, EPA would be authorized to 
publish a proposed permit modification under 40 C.F.R. § 122.62. As it stands, the draft permit 
contains only monitoring and operational requirements for the WWTF. While these are 
important, they do not establish an upper limit on the bacteria discharges from Outfall 001 and 
do not obviate the need for such limits.  

 

                                                      
11 Appendix C, E. coli Bacteria Allocations and Daily Loads for the Potomac River and 

Tributaries at 10 (December 2014). 
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In any event, the explanation in the permit and fact sheet for EPA’s decision not to 
establish effluent limits for Outfall 001 is vague and confusing. It is unclear what EPA means by 
the term “parametric  

 
IV. MIXING ZONE 

A. The Draft Permit And Fact Sheet Are Inconsistent Regarding The Allowance 
Of A Mixing Zone For Outfall 001 

The Draft Permit states clearly that “a mixing zone is authorized for Outfall 001,”12 
apparently to develop chronic and acute WET testing for the effluent.  In contrast, the Draft Fact 
Sheet states “No mixing zone is allowed for Outfall 001.  This is an intermittent discharge, for 
which primary treatment is given.”13  The Draft Fact Sheet also notes that “Mixing zones are not 
allowed where they may affect a drinking water source, recreational area, breeding ground, or 
areas with sensitive biota (emphasis added).”14  We note that Outfalls 001 and 002 discharge to 
the Potomac River, which is designated by the District of Columbia as suitable for primary 
contact recreation. 21 DCMR §§ 1101.1, 1101.2. As noted in more detail below, we oppose the 
use of a mixing zone for Outfalls 001 and 002, due to the fact that these proposed mixing zones, 
based on the description in the Draft Permit, are not consistent with DC’s mixing zone standard 
or EPA policy.    

For the purposes of these comments, we assume that the Draft Permit is correct and EPA 
is proposing to allow a mixing zone for Outfall 001.  However, the inherent confusion and 
ambiguity presented by these inconsistent documents makes it very difficult for the public to 
provide meaningful comment on this permit renewal.  In order to fully satisfy its public 
participation responsibilities, EPA should revise the Fact Sheet and Draft Permit to be 
consistent, and reissue both for a second round of public comment.15  

B. The Draft Permit’s Description Of The Mixing Zones For Outfalls 001 And 002 
Is Confusing And Overly Vague, And Does Not Provide Sufficient Detail To 

                                                      
12 Section IV.F.4.a of the Draft Permit at 59.  
13 Section 11.A of the Draft Fact Sheet at 19.  
14 Id.  
15 The inconsistency in the draft permitting documents is not the only issue that supports 

Commenters’ call for a second round of public comment.  As described more fully below in 
Section VII, Commenters are aware that EPA and NOAA have recently re-initiated Endangered 
Species Act consultation for this permit, apparently due to EPA’s failure to analyze the effects of 
Blue Plains’ discharge on federally designated Critical Habitat for Atlantic Sturgeon in the 
Potomac River.  In order to insure robust public participation, EPA should reissue the draft 
permit for public comment once more information has been gathered regarding the potential 
effects on Critical Habitat, so that the public can provide informed feedback on this issue before 
the Draft Permit is finalized.   
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Determine Whether The Proposed Mixing Zones Comply With D.C.’S Mixing 
Zone Regulation.   

The Draft Permit states that EPA is allowing the use of mixing zones for chronic WET 
testing, and says that DC Water “may make a request in writing for a mixing zone for one or 
more outfalls.”16 It also describes an in-stream waste concentration (IWC) of 45% for Outfall 001, 
suggesting that EPA assumes a receiving water dilution factor of roughly 2/1 for the effluent, at 
least for purposes of WET testing.  According to the Draft Fact Sheet, EPA is allowing a mixing 
zone for discharges from Outfall 002 because it determined that this outfall complies with D.C.’s 
mixing zone criteria.17  Both the Draft Permit and Fact Sheet provide more detail on the chronic 
and acute WET testing, but no additional detail is forthcoming regarding the mixing zones for 
either Outfall.  

Mixing zones are allowed under D.C.’s mixing zone regulation on a case by case basis, 
and must demonstrate that the impact on a small area of the receiving water will not adversely 
affect the waterbody as a whole.18 The regulation also includes conditions requiring the mixing 
zone to comply with basic narrative water quality standards related to floatables, odor and 
turbidity.19 The zone must provide “the greatest protection to aquatic life and the designated 
uses of the water.”20 While the regulation provides basic parameters on the allowable area of the 
receiving waters that the mixing zone can “occupy,” the specific size of the mixing zone is left to 
the case by case determination that informs the individual permit.  

In this case, the Draft Permit fails to explain how a proposed mixing zone for either 
Outfalls 001 or 002 specifically complies with these requirements.  There is no clear explanation 
of whether the mixing zones are allowed for the duration of the permit or for a discrete period 
of time related to WET testing.  Nor is there detail regarding the size of the zones for either 
Outfall, or how aquatic life and the designated uses of the receiving water will be protected.   
This is particularly troubling given the fact that the effluent discharge from these outfalls will 
contain potentially high levels of fecal bacteria that will undoubtedly affect the designated use 
of the Potomac River for primary contact recreation.  We are especially concerned about 
allowing a mixing zone for Outfall 001, which has been characterized by EPA as an intermittent 
wet weather discharge that will only receive primary treatment, and for which EPA specifically 
declined to set effluent limits for bacteria.  It is also entirely unclear whether the E. coli load 
limits included in the permit for Outfall 002 are intended to be met outside the mixing zone, or 
at the point of discharge into the receiving waters.  

                                                      
16 Section IV.F.6 of Draft Permit at 60.  
17 DCMR Section 1105.7 
18 Id.  
19 DMCR Section 1105.7(b) 
20 DMCR Section 1105.7(e) 



  

 
 
 

8 
 
 
 

We urge EPA to revise the Draft Permit and Fact Sheet to more accurately describe the 
intended function, size, duration and purpose of the proposed mixing zones for Outfalls 001 
and 002.  In the absence of more detail, the proposed mixing zones are inconsistent with D.C. 
regulations and should not be allowed.  

  
C. The Proposed Mixing Zones Are Not Consistent With EPA Requirements For 

The Development Of Mixing Zones In Water Quality Standards 

EPA regulations allow states (including D.C.) to adopt a mixing zone policy as part of 
their water quality standards, subject to EPA review and approval.21 EPA’s Water Quality 
Standards Handbook provides states, EPA staff and permit writers with policy guidance on the 
proper approach to developing and implementing water quality standards.22 In its discussion of 
mixing zones, the Handbook recommends that mixing zone criteria include the following; the 
location, size, and shape of the zone, adherence with certain narrative water quality criteria and 
outfall design that maximizes initial mixing.23 Mixing zones cannot impair the designated use of 
the waterbody as a whole, and pollutant concentrations within the zone cannot be lethal to 
organisms passing through it.24  The guidance also specifically discusses situations in which 
mixing zones should not be allowed, including a pointed warning not to use a mixing zone 
when bacteria is the primary pollutant.25  According to the guidance,  

Because bacteria mixing zones may cause significant human health risks and 
endanger critical areas (e.g., recreational areas), the EPA recommends that state 
and tribal mixing zone policies do not allow mixing zones for bacteria in waters 
designated for primary contact recreation. The presumption in a river or stream 
segment designated for primary contact recreation is that primary contact 
recreation can safely occur throughout the segment and, therefore, that bacteria 
levels will not exceed criteria throughout the segment. Epidemiological studies 
have demonstrated that illness rates are higher when the criteria are exceeded 
compared to when those criteria are not exceeded (see Sections 3.2 and 3.3 of the 
EPA's Recreational Water Quality Criteria (2012)). Therefore, people recreating in 
or through a bacteria mixing zone (where bacteria levels may be elevated above 
the criteria levels) may be exposed to greater risk of gastrointestinal illness than 

                                                      
21 40 CFR §131.13.  
22 EPA Water Quality Standards Handbook, U.S Environmental Protection Agency, EPA 820-B-

14-008, September 2014, available at https://www.epa.gov/wqs-tech/water-quality-standards-
handbook  

23 Id. at Chapter 5, General Policies at 8.  
24 Id.  
25 Id. at 10.  

https://www.epa.gov/wqs-tech/water-quality-standards-handbook
https://www.epa.gov/wqs-tech/water-quality-standards-handbook
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would otherwise be allowed by the state or tribal criteria for protection of the 
recreation use.26 

 
In light of EPA’s clear warning against utilizing mixing zones for effluent discharges 

containing bacteria, we are very concerned that the use of mixing zones for Blue Plains’ primary 
Outfalls into the Potomac River is unwise, unwarranted and inconsistent with the Clean Water 
Act and EPA requirements on the use of mixing zones.  The Draft Permit and Fact Sheet also 
contain a troubling dearth of information on the proposed mixing zones.  Contrary to EPA 
requirements, there is no information on the location, size and shape of the proposed zones and 
no data or other detail supporting the assertion that the mixing zone for Outfall 002 would be in 
compliance with D.C. water quality standards.  There is simply not enough information in the 
Draft Permit and Fact Sheet to determine whether the proposed zones would comply with D.C. 
and EPA requirements or negatively affect water quality in the Potomac River, in an area clearly 
designated for primary contact recreation.  In fact, the permitting documents contain 
contradictory information regarding the status of mixing zones for Blue Plains, and fail to 
explain their purpose, duration or need.  As a result, we oppose the use of mixing zones for 
Outfalls 001 and 002, and urge EPA to revise the Draft Permit to either prohibit the use of 
mixing zones, or provide substantially more information in order to comply with D.C. water 
quality standards and EPA policy.   

 
IV. AMMONIA LIMITS 

The Draft Fact Sheet references the analysis conducted by DC Water’s contractor, 
Limno-Tech, to recalculate the ammonia limits for the permit renewal, and states that the limits 
“differ slightly” from the 2010 permit.27  In fact, the Draft Permit contains effluent limits for 
ammonia that appear to be significantly weaker than the previous permit, and would result in 
additional loading of ammonia into the Potomac River under 2 of the 3 seasonal criteria.  Both 
the monthly and weekly average load limits, as measured in pounds per day, for the Summer 
and Winter 1 limits are increased in the Draft Permit from the previous permit term.28  
Concentration limits are also raised for both Summer and Winter 1 timeframes.29  The Fact Sheet 
states that the change in limits is due at least in part to lower upstream ammonia concentrations 
and a decrease in the chronic dilution factor, but it does not fully explain why the limits were 
weakened.  

We are concerned that the weakened loading and concentration limits for ammonia in 
the Draft Permit represent unacceptable backsliding, which is prohibited by the Clean Water 

                                                      
26 Id.  
27 Draft Fact Sheet at 12-13.  
28 Id.  
29 Id.  
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Act.30  Neither the Draft Permit nor the Draft Fact Sheet contain any discussion of why these 
weakened effluent limits may qualify as exceptions to the prohibition on backsliding.  As a 
result, we request that EPA either revise the limits to be at least as stringent as the previous 
permit, or revise the Draft Permit and Fact Sheet to include an explanation as to why the new, 
less stringent limits should be allowed in the context of an exception to the backsliding 
prohibition.  If the latter approach is taken, EPA should reissue a revised Draft Permit and Fact 
Sheet and provide the public with additional time to comment on the revision.  
 
V. PUBLIC NOTIFICATION OF CSOS 

A. The permit should include a schedule for installation of additional CSO 
warning lights on the Potomac and Anacostia Rivers and Rock Creek, as 
required by the 2015 Amended Consent Decree.  

The Draft Permit includes a requirement to operate two warning lights, one on the 
Potomac and one on the Anacostia River.31 The lights are intended to satisfy the public 
notification requirement of the CSO Policy’s Nine Minimum Controls, by alerting river users 
that CSOs are discharging untreated sewage into these waterways.32 However, the 2015 
Amended Consent Decree between EPA and DC Water mandates that DC Water install three 
warning lights on each of the following waterbodies; the Potomac and Anacostia Rivers and 
Rock Creek.33  Planning for the additional lights is to be completed during Facility Planning for 
each waterbody, but no firm deadline for completing the installation is included in either the 
Consent Decree or the Draft Permit.34   

Given the disparity between the requirements in the Draft Permit and Consent Decree 
regarding the timing of installing the additional lights, we request that EPA revise the Draft 
Permit to include the current schedule for installing the additional lights, so that the public 
notification requirements of the NPDES permit and Consent Decree are properly integrated and 
explained to the public.  If the additional warning lights are not due to be installed until the 
next permit term according to the Consent Decree schedule, then that should be clearly noted in 
the Draft Permit.  Otherwise it appears that the Draft Permit does not comply with the 
requirements of the Consent Decree.  

                                                      
30 Section 402(o)(1) of the Clean Water Act prohibits the renewal of a NPDES permit with 

effluent limits less stringent than the comparable limits in the previous permit.  
31 Section III.B.1.h of the Draft Permit at 40.  
32 Id.  
33 Section E, Paragraph 31 of First Amended Consent Decree, Anacostia Watershed Society, et 

al. v. District of Columbia Water and Sewer Authority, et al, U.S. District Court of D.C. Civ. Action 
No: 1:00CV00183TFH, entered on January 4, 2016.   

34 Id. at Paragraph 32.  
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B. The permit should establish a deadline for DC Water to relocate the Anacostia 
River warning light. 

Due to structures installed on the Anacostia riverfront at Yards Park, the Anacostia 
River warning light is virtually invisible to boaters from the river except with advance 
knowledge of the location of the light and considerable effort. This defeats the purpose of the 
warning light, and contravenes the requirements of the 2003 consent decree in Anacostia 
Watershed Society, et al. v. DC Water and Sewer Authority, Civ. Action No. 00-cv-00183. Under 
paragraph 16.b.(iii.) of the consent decree, the light is supposed to be “mounted at such a height 
and shall be of a brightness so as to be visible during daylight with the naked eye by boaters on 
the water having an unobstructed horizontal view of the light.” In addition, paragraph 
15.b.(iii.)(d) states that DC Water “shall include information on the purpose and description of 
the above-described light system. . . on signs posted at or adjacent to each warning light 
location and readable from both land and the water.” As shown in the attached photos taken by 
Anacostia Riverkeeper, (Ex. E), the poor location and lack of visibility of the light and associated 
signage are not in keeping with the letter or the spirit of the consent decree.  

 
DC Water is aware of the problem and has offered to develop a plan and timeline for 

moving the existing light to a different location by summer 2018, and to specify which outfall 
that light and later-installed lights will be linked to. We request that you establish a requirement 
in the permit for DC Water to submit its plan to EPA for review and approval, and further 
specify in the permit that DC Water must implement the plan upon EPA approval.  

C. EPA should require DC Water to implement additional public notification 
measures, given the limited efficacy of the warning light system for notifying 
the general public when and where CSOs are discharging untreated sewage.  

We continue to have serious concerns about the adequacy of DC Water’s public 
notification system for CSO discharges.  We initially raised these concerns in our July 24, 2015 
comments on the proposed Amendment to the Consent Decree between DC Water, EPA and 
other parties, and we reiterate those same concerns now.   

Providing timely, accurate public notification of CSO discharges is critically important to 
minimizing the risk posed to public health by this chronic source of water pollution, and is one 
of the core tenets of EPA’s CSO Control Policy.35 The public’s use of the Potomac River in D.C. 
for human powered boating, fishing and swimming is clearly increasing in popularity, as 
evidenced by the large number of boat rental businesses, canoe, rowing and kayak clubs and 
boathouses situated on the riverfront.36  As clean water advocates, our groups are focused on 

                                                      
35 EPA Combined Sewer Overflow Control Policy, April, 1994, can be found at 

http://water.epa.gov/polwaste/npdes/cso/upload/owm0111.pdf  
36 In addition to the popularity of currently operating boathouses and boat rental 

concessionaires along the Potomac waterfront in D.C., the National Park Service recently 

http://water.epa.gov/polwaste/npdes/cso/upload/owm0111.pdf
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promoting public access to the Potomac and Anacostia Rivers, in order to build a strong 
constituency that has a sense of ownership and a vested interest in clean, safe waterways. In 
order to accomplish this goal, we are making every effort to ensure that the public is fully 
informed as to water quality in these rivers at all times, so they can make informed decisions as 
to when and where to recreate.  Given the fact that CSO discharges in DC make up the lion’s 
share of bacterial pollution in this stretch of the Potomac, it is essential that DC Water’s public 
notification plan is up to the task of keeping water users apprised of local conditions.   

Implementation of a robust public notification system should be a priority for DC Water 
and EPA, given the fact that the most significant reductions in sewage overflow volume will not 
occur until the late stages of DC Water’s implementation of the Long Term Control Plan.   

We continue to have concerns regarding the adequacy of DC Water’s CSO signs, the 
utility of CSO discharge information currently available on DC Water’s website, and the lack of 
e-mail or text message notification of CSO discharges being offered to the public.  

We urge EPA and DC Water to commit to updated content and design of the signs, in 
order to ensure that the CSO warning is being communicated to the broadest possible audience.  
For example, the current signs simply state that “Pollution may occur during rainfall.”37 We 
recommend revising this language to say “Discharges of untreated sewage may occur during 
rainfall.”  This additional level of detail will alert users to the fact that a public health risk is 
present when the outfall is flowing.  CSO signage would also be greatly improved by including 
graphical images depicting the warning against swimming or boating during a discharge.  New 
York City’s CSO signs are a good example of this.38 DC Water should also assess the need to 
post signs in multiple languages, including Spanish, in order to reflect the diverse use of these 
waterways for recreational fishing, boating and other uses.  Signs should be two sided, so that 
people on the water and on the shoreline can see them easily.  

DC Water’s CSO webpage has a good amount of basic background data on CSO systems 
and discharges, and includes useful links to quarterly CSS reporting required by the 2005 CD 
and 2003 Partial Consent Decree.39  However, the maps showing CSO outfall locations are not 
useful or informative for public notification purposes, and should be updated.40 The maps 
showing sewersheds and outfall locations are not high resolution, and do not give the street 

                                                      
announced plans to build up to three new public boathouses along the Potomac to further 
enhance public access and human powered boating in the D.C. area.  The plan is available at 
https://parkplanning.nps.gov/projectHome.cfm?projectID=54903  

37 Id. at Note 2.  
38 See New York City Department of Environmental Protection press release announcing 

new signs, at http://www.nyc.gov/html/dep/html/press_releases/11-15pr.shtml#.Va7Yx_lVhBc, 
last accessed July 21, 2015.  

39 Id. at Note 2.  
40 Id.  

https://parkplanning.nps.gov/projectHome.cfm?projectID=54903
http://www.nyc.gov/html/dep/html/press_releases/11-15pr.shtml#.Va7Yx_lVhBc
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address or other specific location information of the outfalls.  The user is left with only a general 
impression of where the outfalls are located.   This is in sharp contrast to Philadelphia’s public 
notification webpage, which has an interactive map showing the city’s 164 CSO outfall 
locations, with popups for each location that contain the street address, and information on the 
last reported discharge from that outfall.41   

Philadelphia’s investment in flow monitoring on many of its outfalls enables it to 
provide the public with close to real time information on which CSO outfalls are discharging 
sewage, and the level of detail in the map allows users to obtain detailed information on outfall 
locations, and frequency of discharges.  At a minimum, DC Water should develop an interactive 
online map with updated information on flows from these outfalls, and specific location 
information on all of its permitted outfalls.  New information could be added to the map as 
additional outfalls are monitored, or other outfalls are consolidated or closed.   

Other cities with similarly sized or larger CSS systems have implemented, or are in the 
process of implementing, multi-faceted public notification systems that provide the public with 
accurate, timely information on CSO discharges via e-mail, text message or phone hotline 
options.  Examples include Chicago and Cincinnati, where residents have the option of 
receiving e-mail alerts or calling a CSO hotline.42    

In sum, the public notification requirements of the Draft Permit and the related Consent 
Decree are inadequate and require significant revision and a commitment to using new 
technology to reach the broad audience of people who recreate in and on the Potomac and 
Anacostia Rivers, and Rock Creek.  Basic improvements are needed, including a reassessment of 
the number of visual notification/warning light systems, updated signage, updated outfall maps 
and the availability of text, e-mail or phone hotline alerts to notify the public when discharges 
of untreated sewage are going into local waterways.  The Draft Permit should include a clear 
timeline, consistent with the Consent Decree that explains to the public when the additional 
warning lights will be installed. In the meantime, we urge EPA and DC Water to work together 
to develop additional notification tools to increase public awareness of CSO discharges in the 
short term, recognizing that CSO discharges into the Potomac River and Rock Creek will 
continue for at least ten more years. Robust public notification is needed now and in the near 
future, when CSO pollution is greatest, not ten years from now when CSO controls are 
underway.  
                                                      

41 See Philadelphia Water Department’s CSO webpage and interactive map, at 
http://www.phillywatersheds.org/what_were_doing/documents_and_data/live_data/csocast, 
last accessed July 21, 2015.   

42 See City of Chicago’s Metropolitan Water Reclamation District CSO webpage, at 
https://www.mwrd.org/irj/portal/anonymous/overview, and Cincinnati’s Metropolitan Sewer 
District CSO Public Notification webpage, at 
http://www.msdgc.org/consent_decree/cso_public_notification_program/eurl.axd/484f6d5bbb4
5b24c9ecf481408a89fd1/ , last accessed July 21, 2015.  

http://www.phillywatersheds.org/what_were_doing/documents_and_data/live_data/csocast
https://www.mwrd.org/irj/portal/anonymous/overview
http://www.msdgc.org/consent_decree/cso_public_notification_program/eurl.axd/484f6d5bbb45b24c9ecf481408a89fd1/
http://www.msdgc.org/consent_decree/cso_public_notification_program/eurl.axd/484f6d5bbb45b24c9ecf481408a89fd1/
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VI. ENDANGERED SPECIES 

The Draft Permit discusses consultation between EPA and National Marine Fisheries 
Service (NMFS) regarding federally listed Atlantic Sturgeon, and the requirement that DC 
Water submit an annual compilation of DMRs to EPA to assist in assessing potential impacts on 
listed species.43  However, the Draft Permit does not include any discussion of consultation 
regarding potential impacts to Critical Habitat for Atlantic Sturgeon in the Potomac River, 
resulting from Blue Plains’ effluent discharges.  The Potomac River from Little Falls to 
Chesapeake Bay, which clearly includes the portion of the river in Washington D.C. was 
designated as Critical Habitat for Atlantic Sturgeon on August 17, 2017.44 

We contacted NMFS staff on November 1, 2017 to enquire about the status of 
consultation, and were informed that EPA and NMFS had reinitiated consultation to assess 
impacts to Critical Habitat.45  We urge EPA to complete consultation and revise and reissue the 
Draft Permit for additional public comment prior to making a final decision on the permit.  The 
public should be given an opportunity to review and comment on the completed Endangered 
Species Act consultation, given the importance of assessing whether Blue Plains’ discharges of 
bacteria and other pollutants will negatively impact Critical Habitat for Atlantic Sturgeon in the 
future.  

 
VII. DEFINITIONS 

It is unclear why the definition of “Long Term Control Plan” refers to the 
“recommended plan” dated July 2002, and “any supplements thereto,” rather than specifying 
the final approved plan that is now in effect and that DC Water is legally obligated to 
implement. Draft Permit § I.A.16. Instead, the definition should specify that “Long Term 
Control Plan” means the LTCP that was incorporated into a Consent Decree entered by order of 
the U.S. District Court for the District of Columbia on March 23, 2005, as amended in the First 
Amendment to Consent Decree entered by order of the court on January 14, 2016.  

 
 
 
 

                                                      
43 Section III.A.15 of Draft Permit at 23.  
44 See 82 FR 39160, August 17, 2017, available at https://s3.amazonaws.com/public-

inspection.federalregister.gov/2017-17207.pdf  
45 November 1, 2017 E-mail from Christine Vaccaro, Fisheries Biologist, NOAA Fisheries 

Greater Atlantic Region to Phillip Musegaas, Vice President of Potomac Riverkeeper Network, 
appended hereto as Ex. D.  

https://s3.amazonaws.com/public-inspection.federalregister.gov/2017-17207.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2017-17207.pdf
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In conclusion, thank you for the chance to submit comments on this important permit. If 
you have any questions or would like to discuss please feel free to contact me at 202-667-4500 or 
jchavez@earthjustice.org.  

 
 

Sincerely,  
 
/s/ Jennifer C. Chavez 
Staff Attorney 
Earthjustice  
 
/s/ Phillip Musegaas 
Vice-President of Programs and Litigation 
Potomac Riverkeeper Network  
 
/s/ Emily Franc 
Riverkeeper 
Anacostia Riverkeeper, Inc.  
 
 


	I. legal requirements
	II. Bacteria limits for outfall 002
	A. Because The Receiving Waters Are Designated And Currently Used For Human Contact Recreation, The Permit Should Include Health-Protective Bacteria Limits.
	B. The Draft Permit Lacks Effluent Limits Needed To Prevent Short-Term Spikes In Bacteria Concentrations.

	III. bacteria limits for outfall 001
	A. Effluent Limitations

	IV. Mixing zone
	A. The Draft Permit And Fact Sheet Are Inconsistent Regarding The Allowance Of A Mixing Zone For Outfall 001
	B. The Draft Permit’s Description Of The Mixing Zones For Outfalls 001 And 002 Is Confusing And Overly Vague, And Does Not Provide Sufficient Detail To Determine Whether The Proposed Mixing Zones Comply With D.C.’S Mixing Zone Regulation.
	C. The Proposed Mixing Zones Are Not Consistent With EPA Requirements For The Development Of Mixing Zones In Water Quality Standards

	IV. Ammonia limits
	V. Public notification of CSOs
	A. The permit should include a schedule for installation of additional CSO warning lights on the Potomac and Anacostia Rivers and Rock Creek, as required by the 2015 Amended Consent Decree.
	B. The permit should establish a deadline for DC Water to relocate the Anacostia River warning light.
	C. EPA should require DC Water to implement additional public notification measures, given the limited efficacy of the warning light system for notifying the general public when and where CSOs are discharging untreated sewage.

	VI. Endangered species
	VII. Definitions

