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ARGUMENT 

I. THE COMMONWEALTH CANNOT RELY ON EPA’S NATIONWIDE 
EFFLUENT GUIDELINES BECAUSE THEY ARE NOT APPLICABLE TO 
THE OPERATION OR POLLUTANTS AT ISSUE AT POSSUM POINT. 

The opening briefs from Potomac Riverkeeper, the State Water Control Board and the 

Department of Environmental Quality (collectively, “Virginia” or the “Commonwealth”), and 

Dominion Virginia Power substantially narrow the scope of the dispute in this case. At the 

outset, Potomac Riverkeeper observes that it and the Commonwealth agree that technology-

based treatment limits for pollutants are the foundation of water pollution regulation under the 

Clean Water Act.1 The Commonwealth did not expressly cite 40 C.F.R. § 125.3(a), which states: 

“Technology-based treatment requirements under section 301(b) of the Act represent the 

minimum level of control that must be imposed” in a pollution discharge permit.2 Nonetheless, it 

relies on other subsections of that same regulation to support its arguments.3 It also relies on the 

Supreme Court decision in EPA v. California ex rel. State Water Resources Control Board, 

which recognized that the 1972 amendments to the Clean Water Act made technology-based 

treatment the primary mechanism for pollution regulation under the Act.4 

There is also no dispute that EPA sets nationwide, technology-based treatment requirements, 

known as effluent limitations guidelines, for industry sectors and that the Commonwealth must 

1 See Potomac Riverkeeper Br. at 14-15; Commonwealth Br. at 11 (citing EPA v. Cal. ex rel. State Water 
Res. Control Bd., 426 U.S. 200, 202 (1976)). 
2 40 C.F.R. § 125.3(a) (emphasis added). 
3 See Commonwealth Br. at 12-13 (citing 40 C.F.R. § 125.3(c) & (d)). 
4 See Commonwealth Br. at 11; Cal. ex rel. State Water Res. Control Bd., 426 U.S. at 204 (“In addition, a 
discharger’s performance is now measured against strict technology-based effluent limitations specified 
levels of treatment to which it must conform, rather than against limitations derived from [water quality 
standards to which it and other polluters must collectively conform.]” (alteration in original)). 
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incorporate these nationwide requirements into pollution discharge permits.5 All of the parties 

acknowledge that EPA promulgated effluent guidelines for power plants in November 2015.6  

These guidelines set a limit for total suspended solids for “legacy wastewater” released from ash 

ponds no longer receiving ash like pond D at Possum Point. And there is no dispute that the 

Commonwealth incorporated this limit into the modified VPDES permit for the facility.7  

Potomac Riverkeeper, the Commonwealth, and Dominion acknowledge that EPA’s 

guidelines do not create technology-based treatment requirements for arsenic and other metals 

that may be present in legacy wastewater.8 And finally, there is no dispute that the 

Commonwealth did not include technology-based treatment requirements for arsenic and other 

metals in the modified VPDES permit for Possum Point.9  

Thus, the opening briefs reveal that the parties’ dispute can be concisely framed: Can the 

Commonwealth rely on the EPA effluent limitations guidelines and decline to set technology-

based treatment requirements for arsenic and other metals that will be released when Dominion 

drains all of the wastewater from ash pond D? 

The key regulation to guide the Court’s inquiry into this question is 40 C.F.R. § 125.3(c)(3), 

cited by Potomac Riverkeeper and the Commonwealth in the opening briefs.10 That regulation 

states: 

Where promulgated effluent limitations guidelines only apply to certain aspects of 
the discharger’s operation, or to certain pollutants, other aspects or activities are 

5 See Potomac Riverkeeper Br. at 15-16; Commonwealth Br. at 12-13; Dominion Br. at 2. 
6 See Potomac Riverkeeper Br. at 19; Commonwealth Br. at 14; Dominion Br. at 3. 
7 See Potomac Riverkeeper Br. at 19; Commonwealth Br. at 4; Dominion Br. at 4. 
8 See Potomac Riverkeeper Br. at 19; Commonwealth Br. at 14; Dominion Br. at 3-4. 
9 See Potomac Riverkeeper Br. at 8; Commonwealth Br. at 4-5; Dominion Br. at 3-4. 
10 See Potomac Riverkeeper Br. at 20; Commonwealth Br. at 13. 
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subject to regulation on a case-by-case basis in order to carry out the provisions of 
the Act. 11 

Potomac Riverkeeper’s position is two-fold. First, Potomac Riverkeeper asserts that EPA’s 

guidelines do not apply to the “operation” that is proposed here, namely, draining all of the 

wastewater from ash pond D, including highly polluted water saturating the ash at the bottom of 

the pond, into Quantico Creek. Second, Potomac Riverkeeper asserts that the EPA guidelines do 

not apply to “certain pollutants,” like arsenic and other metals, in legacy wastewater because 

EPA did not have the data necessary to set nationwide requirements. Thus, the Commonwealth 

was required to set technology-based treatment requirements for arsenic and other metals 

specific to the wastewater in ash pond D at Possum Point—i.e., “on a case-by-case basis”—to 

comply with 40 C.F.R. § 125.3(c)(3). 

A. EPA’s guidelines are inapplicable to the complete draining of wastewater from ash 
pond D. 

The Commonwealth argues that “it is inconceivable” that EPA did not account for the 

complete draining of ponds holding legacy wastewater in its guidelines because the agency 

promulgated another rule that governs the closure of these impoundments.12 Dominion makes 

the same argument.13 To support their claims, both point to EPA’s general discussion that it 

considered other federal rules in its supporting analyses for the final guidelines.14 Dominion also 

points to other general statements from EPA.15 But neither can identify any part of the final 

guidelines that contemplates the operation covered by the modified Possum Point permit—

11 40 C.F.R. § 125.3(c)(3). 
12 See Commonwealth Br. at 15. 
13 See Dominion Br. at 15. 
14 See Commonwealth Br. at 15-16 & n. 73; Dominion Br. at 15. 
15 See Dominion Br. at 15. 
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draining the entire pond, including the reservoir of highly polluted water at the bottom. The 

Commonwealth and Dominion erroneously believe EPA implied that this operation would be 

covered by the nationwide guidelines, but the language of the final rule does not support their 

position. 

In its final guidelines, EPA set a limit for total suspended solids that applies to legacy 

wastewater in impoundments operated as sedimentation ponds: 

EPA . . . decided not to establish [best available technology] limits for legacy 
wastewater based on a technology other than surface impoundments (chemical 
precipitation, chemical precipitation plus biological treatment, evaporation) 
because it [did] not have the data to do so.16 

This limit is premised on the concept that pollutants settle out of suspension and are trapped at 

the bottom of a sedimentation pond; the pond itself is the treatment technology.17 But for Possum 

Point, the Commonwealth and Dominion ask the Court to accept a nonsensical proposition: 

When utilities no longer wish to operate an ash pond holding legacy wastewater as a 

sedimentation pond, they can completely drain it, including the highly polluted water at the 

bottom, with no greater restrictions than if the pond continued to operate as a settling basin. EPA 

did not address the process of completely draining ash ponds in its nationwide guidelines, and 

the Commonwealth’s and Dominion’s attempts to read it implicitly into EPA’s final rule are 

unfounded. 

16 Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating Point Source 
Category; Final Rule, 80 Fed. Reg. 67,838, 67,855 (Nov. 3, 2015). 
17 See U.S. EPA, EPA-821-R-15-007, TECHNICAL DEVELOPMENT DOCUMENT FOR THE EFFLUENT
LIMITATIONS GUIDELINES AND STANDARDS FOR THE STEAM ELECTRIC POWER GENERATING POINT 
SOURCE CATEGORY  7-28, 7-29 (2015), https://www.epa.gov/sites/production/files/2015-
10/documents/steam-electric-tdd_10-21-15.pdf (“Surface impoundments can reduce the amount of TSS in 
the wastewater discharge provided there is sufficient residence time. In addition to TSS, surface 
impoundments can also reduce specific pollutants in the particulate form to varying degrees in the 
wastewater discharge.”). 
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Their arguments are further weakened by EPA’s finding that sedimentation ponds are not 

effective at treating dissolved pollutants and that discharges from these ponds can be linked to 

environmental harm, including harm to aquatic life.18 Despite these problems, the agency 

acknowledged that it did not have sufficient data to evaluate other treatment options for legacy 

wastewater.19 Viewed in that light, it seems implausible that EPA contemplated compltely 

draining legacy wastewater ponds and their reservoirs of accumulated pollutants with the same 

minimal standards set for their typical operation. Moreover, Dominion grossly mischaracterizes 

EPA’s position when it claims that EPA determined “that technologies other than surface 

impoundments were not necessary or appropriate for legacy wastewater.”20  

Thus, because EPA’s guidelines do not apply to the “operation” at issue, i.e. draining all of 

the wastewater from ash pond D, DEQ must set technology-based treatment requirements 

specific to that activity. 

B. EPA’s guidelines are inapplicable to arsenic and other metals in wastewater in ash 
pond D. 

Potomac Riverkeeper and the Commonwealth agree that where effluent guidelines 

established by EPA are inapplicable, the permitting agency must establish appropriate limits on a 

case-by-case basis in accordance with its best professional judgment.21 The Commonwealth also 

acknowledges that EPA-promulgated guidelines are inapplicable when “no effluent guidelines 

18 See id. at 1-7, 7-29. 
19 Effluent Limitations Guidelines, 80 Fed. Reg. at 67,855. 
20 Dominion Br. at 8. 
21 Commonwealth Br. at 12; see 40 C.F.R. § 125.3(c)(2) (“Technology-based treatment requirements may 
be imposed through one of the following three methods: . . . (2) On a case-by-case basis under section 
402(a)(1) of the Act, to the extent that EPA-promulgated effluent limitations are inapplicable.”). 
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requirements are available for the pollutant of concern”22 and correctly identifies “the only 

remaining question” as whether there are available guidelines for the toxic metals contained in 

ash pond D.23 But although EPA’s final guidelines are silent with respect to toxic metals such as 

arsenic, mercury, and selenium in legacy wastewater, the Commonwealth wrongly contends that 

federal guidelines for those pollutants are available and that the Commonwealth is not obligated 

to establish technology-based effluent limitations for them. 

In support of its position, the Commonwealth relies on language from EPA’s 2010 Permit 

Writers’ Manual.24 The manual notes that when determining whether EPA guidelines are 

available for a pollutant, a permit writer “should make sure that the pollutant of concern is not 

already controlled by the effluent guidelines and was not considered by EPA when the Agency 

developed the effluent guidelines.”25 The Commonwealth argues that it is “clear” that the agency 

considered arsenic and other metals contained in legacy wastewater because EPA “review[ed] 

and analyzed all constituents” in other wastestreams from steam electric power plants.26 The 

Commonwealth asserts that because EPA knew of the existence of pollutants like arsenic when it 

issued its final rule, the Agency must have “considered” those pollutants when establishing 

guidelines for legacy wastewater. Hence, the Commonwealth maintains that guidelines are 

available for and therefore applicable to the toxic pollutants in ash pond D.    

Contrary to the Commonwealth’s position, EPA did not consider setting effluent limits for 

toxic pollutants in legacy coal ash ponds because, according to the agency, it lacked sufficient 
                                                           
22 Commonwealth Br. at 13; see U.S. EPA, NPDES PERMIT WRITERS’ MANUAL 5-45, 46 (2010), 
http://www3.epa.gov/npdes/pubs/pwm_2010.pdf [hereinafter 2010 EPA PERMIT MANUAL]. 
23 Commonwealth Br. at 13.  
24 Commonwealth Br. at 13-14.  
25 2010 EPA PERMIT MANUAL, supra note 22, at 5-46. 
26 Commonwealth Br. at 15.  
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data to do so.27 Moreover, EPA determined that, nationwide, the pollutant characteristics of 

legacy wastewater were not equivalent to the pollutant characteristics of other wastestreams from 

power plants.28 So to say that the agency “considered” regulation of pollutants for which it had 

no data strains the definition of the word. Further, the 1996 version of the NPDES permit 

writers’ manual explained that “[best-professional-judgment]-based effluent limits are not 

required for pollutants that were considered by EPA for regulation under the effluent guidelines, 

but for which EPA determined that no [effluent guideline] was necessary.”29 This limitation is 

intended to prevent state permitting agencies from wasting their resources to develop limits that 

EPA has already deemed unnecessary.  

For example, EPA declined to include limitations on 24 toxic pollutants in its 1982 effluent 

guidelines for power plants because the pollutants “[were] present in amounts too small to be 

effectively reduced by technologies known to the Administrator.”30 In that case, EPA explicitly 

considered setting federal limitations for the pollutants at issue and declined to do so because it 

found that such limitations were unnecessary. Here, if EPA had determined that regulating toxic 

metals in legacy coal ash ponds was unnecessary, the Commonwealth would have been under no 

obligation to establish technology-based limitations. 

But EPA has made no such determination. In fact, a determination that regulation of toxic 

metals in legacy wastewater is unnecessary would have been inconsistent with the final 

guidelines, which include effluent limitations for arsenic, mercury, and other pollutants of 

27 See Effluent Limitations Guidelines, 80 Fed. Reg. at 67,855. 
28 Id. 
29 U.S. EPA, NPDES PERMIT WRITERS’ MANUAL 69 (1996), https://www3.epa.gov/npdes/pubs/ 
owm0243.pdf. 
30 Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating Point Source 
Category, 47 Fed. Reg. 52,290, 52,303 (Nov. 19, 1982). 



8 
 

concern for other power plant waste streams.31 In other words, EPA established limitations when 

it had sufficient data to do so, rendering it implausible that the agency deemed regulation of the 

same pollutants of concern from legacy wastewater unnecessary. The agency limited the scope of 

its regulation of legacy wastewater not because it deemed regulation of toxic metals unnecessary, 

but because it lacked the requisite data. EPA explained that “[o]nce combined in surface 

impoundments, the legacy wastewater no longer has the same characteristics that it did when it 

was first generated.”32 Because legacy wastewater “var[ies] at both any given plant” and “across 

plants nationwide,” EPA determined that it “[did] not have any data to characterize the effluent” 

in legacy wastewater.33 Because EPA did not deem regulation of these pollutants unnecessary, it 

cannot be said that there are available and applicable nationwide guidelines for the toxic metals 

present in coal ash ponds.  

Dominion wrongly argues that DEQ did determine that regulation of toxic metals from 

legacy wastewater is unnecessary. It contends that DEQ properly relied on EPA’s “analysis that 

surface impoundments were sufficient to address the constituents of concern.”34 But Dominion’s 

argument mischaracterizes EPA’s rationale for declining to establish limitations and mistakenly 

conflates EPA’s lack of data with a determination that regulation is unnecessary.  EPA explicitly 

stated that it declined to establish limits based on technology more advanced than surface 

impoundments because, again, it “[did] not have the data to do so.”35 

                                                           
31 See, e.g., Effluent Limitations Guidelines, 80 Fed. Reg. at 67,895 (setting effluent limitations for 
arsenic, mercury, selenium, and nitrate/nitrite as N for flue gas desulfurization wastewater).  
32 Id. at 67,855. 
33 Id. 
34 Dominion Br. at 14.  
35 Effluent Limitations Guidelines, 80 Fed. Reg. at 67,855. 
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EPA’s acknowledgment of a lack of relevant data is by no means a determination that surface 

impoundments are sufficient to address the harms caused by arsenic and other toxic pollutants. 

To the contrary, EPA has frequently expressed concern about the inadequacy of surface 

impoundments, which the final guidelines describe as “largely ineffective at controlling 

discharges of toxic pollutants.”36When EPA limited the scope of its regulation due to insufficient 

data, it created precisely the scenario in which a state permitting agency, armed with accurate 

data, is required to step in to fill the regulatory gap. 

The Commonwealth posits that because EPA conducted an “exhaustive review” when 

promulgating the revised guidelines, DEQ “did not believe that the same exercise taken at the 

state level would yield different results.”37 But DEQ was not tasked with the “same exercise” as 

EPA: attempting to establish uniform national effluent limitations guidelines. Rather, DEQ’s 

narrow obligation was to establish technology-based treatment requirements for the complete 

draining of ash pond D in the absence of applicable federal guidelines.38 EPA may have lacked 

the requisite data to establish national guidelines for toxic pollutants in legacy wastewater, but 

DEQ cannot impute that lack of data to itself. Unlike EPA, DEQ had all the data it needed: 

Dominion submitted extensive data reporting toxic metal concentrations39 and evidence in the 

record demonstrates that arsenic and other toxic metals present in ash pond D can be treated 

through “well tested and successfully applied unit processes” that would significantly reduce 

concentrations.40 The Commonwealth failed to fulfill its responsibility under the Clean Water 

36 Id. at 67,840.  
37 Commonwealth Br. at 16; A.R. at 1818. 
38 See 40 C.F.R. § 125.3(c)(3). 
39 See A.R. at 46-47. 
40 See A.R. at 370-86 (citing R. Grachek, Evaluation of Permit Requirements for Wastewater Discharge 
from Coal Ash Pond Closure—Dominion Power Possum Point and Bremo Facilities (Dec. 14, 2015)).  
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Act by neglecting to establish effluent limitations on toxic metals in pond D despite access to 

ample data on which to base those limits.  

Precisely because EPA was unable to establish applicable national guidelines for toxic metals 

contained in legacy wastewater, there are no currently available guidelines for those pollutants 

and the federal effluent guidelines are consequently inapplicable. DEQ must therefore apply its 

best professional judgment and establish such technology-based treatment requirements for the 

legacy wastewater discharged from ash pond D. 

II. THE COMMONWEALTH AND DOMINION MISCHARACTERIZE
IMPORTANT ASPECTS OF THE CLEAN WATER ACT.

The Commonwealth argues that Potomac Riverkeeper ignores relevant decisions finding that 

permitting agencies have “considerable discretion” when they apply their best professional 

judgment to set technology-based standards on a case-by-case basis.41 Dominion echoes this 

argument in its brief.42 Potomac Riverkeeper agrees that when the Commonwealth conducts the 

analysis required by the federal regulations for case-by-case limits, its best professional 

judgment is entitled to discretion. But the Court does not need to consider that question here. The 

Commonwealth has not attempted to set case-by-case technology-based treatment requirements 

for arsenic and other metals in the modified Possum Point permit. 

Dominion also argues that water quality-based effluent limits are “more stringent” than 

technology-based limits and that, therefore, “DEQ went above and beyond” what Potomac 

Riverkeeper seeks in this appeal.43 But the company’s circular reasoning confuses the issues 

41 Commonwealth Br. at 19. 
42 Dominion Br. at 19. 
43 Dominion Br. at 17.  
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before the Court. Technology-based treatment requirements represent the minimum level of 

pollution control that must be included in every discharge permit.44 Once DEQ determines the 

applicable technology-based requirements, it must compare those limits with water quality-based 

limits and apply the more stringent of the two.45 But because DEQ erroneously failed to set 

technology-based requirements, there was no basis for comparison. If the Court accepts Potomac 

Riverkeeper’s argument that the Commonwealth must develop technology-based treatment 

requirements on a case-by-case basis for the Possum Point permit, the Commonwealth must 

include those technology-based limits in the permit unless water quality-based limits are more 

stringent. 

Moreover, Potomac Riverkeeper cannot conceive how the water quality standards in the 

modified Possum Point permit are “more stringent” than technology-based treatment 

requirements in light of the capability of wastewater treatment systems for metals.46 The 

modified Possum Point permit sets the maximum allowable concentration for arsenic at 220 

µg/L, but statements from a wastewater engineer in the record show that arsenic can be treated 

with available, cost-effective technology to 10 µg/L.47 As Potomac Riverkeeper described in its 

opening brief, Congress made technology-based treatment requirements the mandatory tool 

under the Clean Water Act to achieve the Act’s goal of eliminating pollution.48 

44 See 40 C.F.R. § 125.3(a). 
45 See N. Cheyenne Tribe v. Mont. Dep’t of Envtl. Quality, 234 P.3d 51, 57 (Mont. 2010) (“State water 
quality standards provide an additional layer of protection when pre-discharge treatment standards alone 
would not protect water quality.” (citing PUD No. 1 of Jefferson Cnty. v. Wash. Dep’t of Ecology, 511 
U.S. 700, 704 (1994)). 
46 See N. Cheyenne Tribe, 234 P.3d at 58 (“We struggle to conceive how water quality standards could be 
more stringent than pre[-]discharge treatment in light of the capability of pre-discharge treatment to clean 
CBM wastewater.”). 
47 A.R. 329-30; 370-81. 
48 See 33 U.S.C. § 1251(a); Potomac Riverkeeper Br. at 15. 
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III. THE COURT SHOULD NOT ACCEPT COUNSEL’S POST-HOC
RATIONALIZATIONS DISMISSING RELEVANT EVIDENCE THAT THE
COMMONWEALTH DID NOT CONSIDER.

As Potomac Riverkeeper described in its opening brief, DEQ determined that aquatic life in 

Quantico Creek is impaired because of elevated nickel in creek sediments.49 Potomac 

Riverkeeper asserted that the Commonwealth did not consider a peer-reviewed, scientific paper 

in the record that provides evidence that some metals in the wastewater released from ash pond 

D will likely accumulate in creek sediments and contribute to the existing impairment.50 

Specifically, the researchers concluded that “retention of [coal ash] contaminants from the 

[surface] water via adsorption onto suspended matter in the water column results in accumulation 

of these contaminants in the sediments that are deposited” at the bottom of the receiving water 

body.51 The Commonwealth cannot point to any statement or suggestion in the record that it 

considered this study in reaching a decision to issue the modified Possum Point permit. 

Moreover, the Commonwealth’s and Dominion’s attacks on the findings of this study in their 

briefs amount to impermissible post-hoc rationalization by counsel. The Supreme Court has 

rejected such after-the-fact analysis when reviewing agency action: 

[A]gency litigating positions” are not entitled to deference when they are merely 
appellate counsel’s post hoc rationalizations for agency action, advanced for the 
first time in the reviewing court.52 

49 See Potomac Riverkeeper Br. at 22-23. 
50 See Potomac Riverkeeper Br. at 24. 
51 Potomac Riverkeeper Br. at 24 (citing A.R. 552 (L. Ruhl et al., The Impact of Coal Combustion 
Residue Effluent on Water Resources: A North Carolina Example, 46 ENVTL. SCI. & TECH. 12226 
(2012))). 
52 Martin v. Occupational Safety & Health Review Comm’n, 499 U.S. 144, 156-57 (1991) (internal 
quotations and citations omitted). 
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