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INTRODUCTION 

Permittee Dominion Virginia Power stores millions of tons of waste coal ash in pond D at its 

Possum Point Power Station. Ash pond D also contains 150 – 200 million gallons of wastewater 

contaminated with arsenic, chromium, nickel, selenium, and other toxic metals leached from the 

waste ash. Pond water in direct contact with the ash is especially polluted and contains 

concentrations of arsenic and other metals well above Virginia’s standards to protect aquatic life 

from toxic effects. The Possum Point plant is located on Quantico Creek, a tidal tributary of the 

Potomac River, that supports a productive and popular fishery.  

Under the authority of the federal Clean Water Act, Respondents the State Water Control 

Board and the Department of Environmental Quality (collectively referred to as “Virginia” or 

“Respondents”) administer the Virginia Pollutant Discharge Elimination System (“VPDES”) 

permitting program that was delegated to Virginia by the Environmental Protection Agency. 

Compliance with the Clean Water Act and its implementing regulations is an express condition 

of that delegation. In January 2016, Respondents approved and issued modifications to a 

discharge permit that allows Dominion to completely drain all of the water from ash pond D into 

Quantico Creek. Petitioner Potomac Riverkeeper Network filed this appeal of the modified 

Possum Point permit in February 2016. 

Potomac Riverkeeper Network’s central issues in this appeal implicate two Clean Water Act 

requirements. First, technology-based treatment is the foundation of the Clean Water Act’s 

National Pollutant Discharge Elimination System (“NPDES”) permitting program and the 

mechanism to achieve the Act’s goal to eliminate pollution and “restore and maintain the 
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chemical, physical, and biological integrity of the Nation’s waters.”1 Yet, Respondents have not 

imposed technology-based treatment requirements in the modified Possum Point discharge 

permit. 

The result is that the Possum Point permit contains restrictions for arsenic and other metals 

that are significantly higher than the concentrations that can be achieved with available, cost-

effective treatment technology. For example, the final permit allows a maximum concentration 

for arsenic of 220 µg/L, while a similar permit for a coal ash pond in North Carolina set a 

technology-based maximum for arsenic fifteen times lower at 14.5 µg/L. The limits in the 

Possum Point permit will not “restore and maintain the chemical, physical, and biological 

integrity” of Quantico Creek and the Potomac River. Under the Clean Water Act, the Board and 

DEQ have the authority to impose, and must impose, technology-based restrictions for arsenic 

and other toxic metals that will be released from ash pond D. 

Second, the Clean Water Act and Virginia law require that, at a minimum, pollution 

discharge permits protect and maintain existing uses of Virginia waterways. Because of past 

pollution, nickel and other toxic metals have accumulated in the sediments of Quantico Creek at 

levels sufficient to impair aquatic life. A recent study from researchers at Duke University 

confirms that some of the metals in the wastewater released from ash pond D will also 

accumulate in creek sediments. The Board and DEQ have ignored this study, which is the only 

scientific information in the administrative record on this issue. Because the modified Possum 

Point permit will increase the total metals in creek sediments, it will exacerbate or contribute to 

the existing impairment of the creek’s aquatic life. 

                                                            
1 33 U.S.C. § 1251(a). 
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For these reasons, Petitioner Potomac Riverkeeper Network respectfully asks that the Court 

suspend or set aside the modified VPDES permit for Possum Point and that, consistent with Va. 

Code Ann. § 2.2-4029, remand the matter to the State Water Control Board and DEQ with 

instructions to revise the permit with limits based on application of the best available treatment 

technology and grant such other relief as may appear to be just and proper. 

ISSUES PRESENTED 

1. Under the Clean Water Act and its implementing regulations, permits that allow the 

discharge of pollutants into surface waters must incorporate technology-based 

treatment requirements to further the Act’s goal of eliminating pollution. Virginia 

issued a discharge permit to Dominion Virginia Power that does not incorporate such 

requirements for arsenic and other toxic metals contained in coal ash wastewater. Did 

Virginia issue a permit that is inconsistent with the Clean Water Act’s requirements? 

2. Under the Clean Water Act and Virginia law, permits that allow the discharge of 

pollutants to surface waters must protect and maintain existing uses of a waterbody. 

In 2001, DEQ determined that aquatic life in Quantico Creek was impaired because 

nickel had accumulated in creek sediments. Can Virginia ignore uncontradicted 

evidence in the record that nickel and other metals released from ash pond D will 

accumulate in creek sediments?  
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STATEMENT OF RELEVANT FACTS 

A. Quantico Creek 

The Possum Point Power Plant is a former coal-fired power station located near Dumfries, 

Virginia, on a narrow peninsula between Quantico Creek and the Potomac River.2 In the vicinity 

of the power plant, Quantico Creek and the Potomac River are productive aquatic ecosystems 

that support recreational, commercial, and rare species.3 Quantico Creek is an especially popular 

spot for recreational and tournament largemouth bass fishing.4 The creek joins the Potomac in 

the middle of a known spawning reach for striped bass, an important commercial and sport fish 

in the Potomac River.5 Federally endangered Atlantic sturgeon use the Potomac River near the 

mouth of Quantico Creek,6 and these waterways support nesting bald eagles.7 These resources 

make Quantico Creek and the Potomac River popular recreational locations for fishing, 

swimming, boating, and bird watching. 

B. Problems with coal ash management at the Possum Point Power Station  

Dominion Virginia Power owns and operates the Possum Point Power Station.8 From 1995 to 

2003, Possum Point was a coal-fired electricity generating plant.9 Dominion converted the 

facility from coal to natural gas and fuel oil in 2003, but several million tons of waste coal ash 

                                                            
2 A.R. at 1875-78. 
3 A.R. at 271-72. 
4 A.R. at 271, 695-96, 995. 
5 A.R. at 271-72. 
6 A.R. at 2315. 
7 A.R. at 337. 
8 A.R. at 1875. 
9 A.R. at 1811, 1878. 
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remains on the property.10 During its tenure as a coal-fired power plant, Dominion sluiced waste 

coal ash from the plant’s furnaces to five different onsite ash ponds, known as ponds A, B, C, D, 

and E.11 Today, Dominion has consolidated most of the waste ash and wastewater from these 

ponds into ash pond D, and the other ponds have been excavated and will be closed.12  

Dominion applied for and received a modification to its existing pollution discharge permit 

to allow it to drain wastewater from pond D into Quantico Creek.13 This wastewater includes 

high levels of arsenic (960 µg/L, as compared to the freshwater standard of 150 µg/L to protect 

aquatic life from toxic impacts) and other metals.14 DEQ staff estimated that pond D holds 

approximately 150 to 200 million gallons of wastewater, but the amount of ash held in the pond 

is not found in the record.15 Draining and dewatering the ash in pond D will occur over 

approximately two years.16  

Coal ash waste, derived from combusting coal to generate electricity, contains pollutants, like 

arsenic and other metals, that can cause harm to human health and to the environment.17 For 

example, arsenic, cadmium, and chromium, as well as copper, mercury, nickel, selenium, 

thallium, and zinc, are identified as toxic pollutants and priority pollutants under the Clean Water 

Act.18 

                                                            
10 A.R. at 1878. 
11 A.R. at 1878, 1898. 
12 A.R. at 10-11, 1878. 
13 A.R. at 10-11, 1878, 1905-06. 
14 A.R. at 46-47. 
15 A.R. at 323, 1404, 1905. 
16 A.R. at 1404, 1905-06. 
17 A.R. at 547, 552-53, 1907-08. 
18  See 40 C.F.R. § 401.15; 40 C.F.R. Pt. 423, App. A.  
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When waste coal ash is stored in ponds without effective liners, harmful pollutants from coal 

ash can leach or dissolve into the water and move into the groundwater and surface waterways.19 

For years, Dominion’s monitoring has shown that the ash ponds at Possum Point have leaked 

cadmium, zinc, and other pollutants into groundwater at the site.20 These ponds have also leaked 

harmful pollutants directly into the surface waters of Quantico Creek through seeps and other 

unpermitted discharges.21 A toe drain at the base of ash pond D has released contaminated 

wastewater into Quantico Creek for several decades.22 In 2015, testing by Potomac Riverkeeper 

Network of the discharge from the pond D toe drain showed the presence metals typically 

associated with coal ash pollution.23 

C. Impaired aquatic life in Quantico Creek 

In 2001, DEQ identified a portion of Quantico Creek near the ash ponds as impaired for 

aquatic life because, in part, of low benthic diversity (i.e., the lack of bottom-dwelling aquatic 

species) and the presence of high levels of nickel in creek sediments.24 Nickel is one of the 

metals present in the wastewater in ash pond D.25 Recent research from scientists at Duke 

University and elsewhere reported that dissolved metals in wastewater released from coal ash 

ponds accumulate in bottom sediments.26 Based on this research, metals released from ash pond 

                                                            
19 A.R. at 553. 
20 A.R. at 1935, 2167-68, 2325. 
21 A.R. at 1648-50. 
22 A.R. at 323, 2296-97. 
23 A.R. at 323. 
24 A.R. at 1937. 
25 A.R. at 47. 
26 A.R. at 547-54. 
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D will likely accumulate in creek sediments, which could further impair aquatic life.27 DEQ has 

initiated a special study of Quantico Creek to assess its level of impairment.28 Sampling 

conducted so far has confirmed elevated levels of metals in creek sediments.29  

D. Modifications to VPDES permit VA0002071 

DEQ issued permit VA0002071 in April 2013 authorizing the discharge of wastewater from 

ash ponds D and E at Possum Point through a designated outfall. On August 18, 2015, Dominion 

applied for a permit modification from DEQ seeking authorization to drain wastewater stored in 

ash pond D into either a tributary of Quantico Creek or Quantico Creek directly.30 Dominion’s 

application materials report that the pond D wastewater contains arsenic and other toxic metals, 

including boron, cobalt, molybdenum, nickel, and selenium.31 Dominion also sought permit 

coverage for the discharge from the toe drain at the base of ash pond D, which it described as 

industrially influenced stormwater.32 On October 29, 2015, DEQ released a draft of a modified 

VPDES permit for Possum Point, set a public hearing for December 8, 2015, and opened a 

public comment period that would close on December 14, 2015.33 

Two members of the Potomac Riverkeeper Network, as well as the organization’s outside 

counsel from the Southern Environmental Law Center, presented objections to the proposed draft 

permit at the public hearing on December 8, 2015.34 Potomac Riverkeeper Network also 

                                                            
27 A.R. at 552. 
28 A.R. at 1822-23, 1937. 
29 A.R. at 1823, 1937. 
30 A.R. at 10-11. 
31 A.R. at 46-47. 
32 A.R. at 8. 
33 A.R. at 1811. 
34 A.R. at 1795-98, 1801-02,  
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submitted written comments on the proposed draft permit on December 14, 2015.35 Two 

members of Potomac Riverkeeper Network and the organization’s outside counsel again 

presented objections to the permit at the Board’s January 16, 2016, meeting.36 

The Board approved the modifications to VPDES permit no. VA0002071 at the January 14, 

2016, meeting.37 On January 19, 2016, DEQ issued a final modified permit for the Possum Point 

Power Station authorizing the release of wastewater from coal ash pond D into a tributary of 

Quantico Creek or Quantico Creek directly and authorizing the discharge from the toe drain.38  

Even though treatment technology is widely available and cost effective for this type of 

pollution, the modified permit did not incorporate technology-based treatment requirements for 

arsenic and other metals in the wastewater in ash pond D.39 The Board and DEQ instead set 

limits that are significantly less stringent than the concentrations that can be achieved with 

available treatment technology for a suite of toxic metals.40 For example, the final permit allows 

a maximum concentration for arsenic of 220 µg/L,41 while a similar permit for a coal ash 

impoundment in North Carolina set a technology-based maximum for arsenic of 14.5 µg/L.42 

DEQ concluded that “while it may be possible to treat the effluent to drinking water quality, 

DEQ does not have authority to impose this requirement on the permittee.”43 

                                                            
35 A.R. at 315-554. 
36 A.R. at 2312-14, 2317-21. 
37 A.R. at 2330-31. 
38 A.R. at 2332-2400. 
39 A.R. at 376-81, 2293-94. 
40 A.R. at 377-78. 
41 A.R. at 2338. 
42 See A.R. at 328, 348-49. 
43 A.R. at 1818. 
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Potomac Riverkeeper Network delivered a notice of appeal of the Board’s and DEQ’s 

decision by express overnight mail to David Paylor, Executive Secretary of the Board and 

Director of DEQ, on January 29, 2016.44 While Prince William County also filed an appeal, 

Dominion negotiated a settlement agreement with the County that required the use of an 

enhanced treatment system for the discharges from Possum Point.45 In early May 2016, 

Dominion began releasing wastewater from ash pond D, and DEQ posts the results from 

discharge sampling on its website.46 

STANDARD OF REVIEW 

The standard of review in this case is governed by the Code of Virginia, which provides: 

The burden shall be upon the party complaining of agency action to designate and 
demonstrate an error of law subject to review by the court. Such issues of law 
include: (i) accordance with constitutional right, power, privilege, or immunity, 
(ii) compliance with statutory authority, jurisdiction limitations, or right as 
provided in the basic laws as to subject matter, the stated objectives for which 
regulations may be made, and the factual showing respecting violations or 
entitlement in connection with case decisions, (iii) observance of required 
procedure where any failure therein is not mere harmless error, and (iv) the 
substantiality of the evidentiary support for findings of fact. …47 
 

With respect to issues of fact, the Court shall “determine whether there was substantial evidence 

in the agency record to support the agency decision.”48 “[T]he phrase ‘substantial evidence’ 

refers to ‘such relevant evidence as a reasonable mind might accept as adequate to support a 

                                                            
44 A.R. at 2402-06. 
45 See Press Release: “Dominion, Prince William County Agree to Wastewater Discharge Plan” (Mar. 8, 
2016), available at https://www.dom.com/corporate/news/news-releases/137110.  
46 See Va. Dep’t of Envtl. Quality, Coal Ash VPDES Permit Actions, 
http://www.deq.virginia.gov/Programs/Water/PermittingCompliance/VPDESPermitActions.aspx. 
47 Va. Code Ann. § 2.2-4027.   
48 Id. 
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conclusion.’”49 “The reviewing court may reject the agency's findings of fact only if, considering 

the record as a whole, a reasonable mind would necessarily come to a different conclusion.”50 

For questions of law, the Court shall “review the agency decision de novo.”51 “[A] court 

never defers to an administrative [statutory] interpretation.”52 “[I]n certain situations a court may 

afford greater weight than normal to an agency's position,” but “absent ambiguity, the plain 

language controls and the agency's interpretation is afforded no weight beyond that of a typical 

litigant.”53 

Finally, the  “[w]here a regulation or case decision is found by the court not to be in 

accordance with law under § 2.2.-4027, the court shall suspend or set aside and remand the 

matter to the agency for further proceedings, if any, as the court may permit or direct in 

accordance with law.”54 

ARGUMENT 

I. POTOMAC RIVERKEEPER NETWORK HAS STANDING TO BRING THE 
CLAIMS RAISED IN THIS APPEAL. 

Under Virginia law, “any person who has participated…in the public comment process 

related to a final decision of the Board…is entitled to judicial review thereof…if such person 

meets the standard for obtaining judicial review of a case or controversy pursuant to Article III of 

                                                            
49 Va. Marine Res. Com’n v. Insley, 770 S.E.2d 209, 211 (Va. Ct. App. 2015) (quoting Hedleston v. Va. 
Ret. Sys., 751 S.E.2d 1, 4 (Va. Ct. App. 2013) (emphasis added)) (quoting Va. Real Estate Comm’n v. 
Bias, 308 S.E.2d 123, 125 (Va. 1983)).  
50 Id. (quoting Johnston–Willis, Ltd. v. Kenley, 369 S.E.2d 1, 7 (Va. Ct. App. 1988)). 
51 Va. Code Ann. § 2.2-4027; see also Va. Marine Res. Com’n, 770 S.E.2d at 211. 
52 Chesapeake Bay Found., Inc. v. Com. ex rel. Va. State Water Control Bd., 2015 WL 10568269 at *2 
(Va. Cir. Ct. 2015) (quoting Nielsen Co., LLC v. Cty. Bd. of Arlington Cty., 767 S.E.2d 1, 6-7 (Va. 2015) 
(citations omitted) (internal quotation marks omitted). 
53 Id  
54 Va. Code Ann. § 2.2-4029; see also Volkswagon of Am., Inc. v. Smit, 587 S.E.2d 526, 531 (Va. 2003). 
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the United States Constitution.”55 During the permitting processes, Petitioner Potomac 

Riverkeeper Network raised its claims both in person and in written comments submitted to DEQ 

and satisfied the requirement to participate in the public comment process.56 

The Virginia Supreme Court has determined that Va. Code Ann. § 62.1-44.29 “authorizes 

representational standing to a corporate person to seek judicial review of a decision of the State 

Water Control Board.”57 Representational standing “allows an organization to bring a suit on 

behalf of its members[.]”58 Specifically, an organization has standing to sue in a representational 

capacity if: “(a) its members would otherwise have standing to sue in their own right; (b) the 

interests it seeks to protect are germane to the organization’s purpose; and (c) neither the claim 

asserted nor the relief requested requires the participation of individual members in the 

lawsuit.”59 

Potomac Riverkeeper Network properly maintains representational standing to challenge the 

modifications to the Possum Point VPDES permit. First, Potomac Riverkeeper Network and its 

members satisfy the requirements for Article III standing. To satisfy these requirements, a party 

must show: (1) that she has suffered an “injury in fact”; (2) that her injury is “fairly traceable to 

the challenged action of the defendant”; and (3) that it is likely her injury is redressable by a 

favorable decision from the Court.60 “A plaintiff need not show ‘pecuniary’ harm to have Article 

                                                            
55 Va. Code Ann. § 62.1-44.29. 
56 See, e.g., A.R. 315-554, 1795-98, 2312-14, 2317-21. 
57 Philip Morris, USA, Inc. v. Chesapeake Bay Foundation, 643 S.E.2d 219, 228 (Va. 2007) (recognizing 
representational standing in Virginia where provided for by statute requiring Article III standing to seek 
judicial review of action by state agency under delegatory authority from federal government). 
58 Id. at 226.  
59 Id. at 226 (quoting Hunt v. Wash. State Apple Advert. Comm’n., 432 U.S. 333, 343 (1977)). 
60 Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc. 528 U.S. 167, 180-81 (2000) (internal 
citation omitted). 
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III standing; injury to health or to aesthetic, environmental, or recreational interests will 

suffice.”61 

Individual members of Potomac Riverkeeper Network suffer “injuries in fact” to their 

recreational, aesthetic, and professional interests in Quantico Creek and the Potomac River due 

to their concern about pollution of these waterways from the wastewater that will be discharged 

from ash pond D at Possum Point. For example, Nicholas Kuttner, an avid fisherman who lives 

on the Potomac River and uses the waters of the Potomac and Quantico Creek near Possum 

Point, described the injuries he has suffered in an affidavit:  

The pollution at the Possum Point Power Plant affects my experience when I go 
boating, fishing, and birdwatching in the area. When I am on the Potomac, 
Quantico Creek, and other tributaries, pollution is always on my mind. Knowing 
about the contaminants leaking from the coal ash ponds impacts my ability to feel 
comfortable, confident, and good about using the river and harms my enjoyment 
and use. Knowing about the discharge of over 150 million gallons of coal ash 
wastewater further degrades my ability to use and enjoy the river.62 
 

Member Brennan Gilmore also voiced concerns about using the Potomac River and Quantico 

Creek stating: “Knowing that Dominion is draining coal ash pond D into Quantico Creek causes 

me to enjoy the time I spend fishing and boating in the area less than I otherwise would.”63 And 

Dean Naujoks, a member and employee of Potomac Riverkeeper Network, stated that: 

I am concerned that the coal ash wastewater discharge could damage the fishery 
in Quantico Creek and in the nearby and downstream sections of the Potomac 
River and its tributaries and could harm the bald eagle and osprey populations that 
eat contaminated fish. . . . The discharge of wastewater containing coal ash metals 
at the Possum Point Power Station negatively affects my work as Potomac 

                                                            
61 Commonwealth of Va. v. Browner, 80 F.3d 869, 879 (4th Cir. 1996).   
62 Aff. of Nicholas Kuttner (member and board member of Potomac Riverkeeper Network at 5 (included 
as Attach. A).  
63 Aff. of Brennan Gilmore (member of Potomac Riverkeeper Network) at 5 (included as Attach. B). 
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Riverkeeper and the work of my organization to protect and restore the water 
quality of the Potomac River and its tributaries.64 

The injuries suffered by Mr. Kuttner, Mr. Gilmore, and Mr. Naujoks are directly traceable to the 

issuance of the modified VPDES permit for Possum Point authorizing the release of ash 

wastewater into Quantico Creek. Furthermore, a favorable decision from this Court invalidating 

those permits would redress these injuries. 

Second, Potomac Riverkeeper Network challenges the Possum Point VPDES permit because 

of serious concerns that discharges from the Possum Point Power Plant will lower the water 

quality of the river, will expose members of the public to elevated levels of arsenic and other 

harmful metals, and will harm fish populations, hurt bald eagle and osprey populations, and be 

deleterious to the health of the Potomac River and its tributaries as a whole.65 These concerns are 

germane to their organizational purposes “to stop pollution, preserve river habitat, and enhance 

public use and enjoyment” of the Potomac River and its tributaries.66 

Finally, none of the claims asserted or relief requested requires the individual participation of 

the Potomac Riverkeeper Network’s members.67 Potomac Riverkeeper Network does not seek 

money damages or particularized relief limited to a single person or group. Accordingly, 

Potomac Riverkeeper Network properly maintains representational standing to challenge the 

                                                            
64 Aff. of Dean Naujoks (Potomac Riverkeeper for Potomac Riverkeeper Network) at 6-7 (included as 
Attach. C).  
65 See Aff. of Dean Naujoks (Potomac Riverkeeper for Potomac Riverkeeper Network) at 4-7 (included as 
Attach. C); Aff. of Phillip Musegaas (Legal Director for Potomac Riverkeeper Network) at 4-5 (included 
as Attach. D); Aff. of Nicholas Kuttner (member and board member of Potomac Riverkeeper Network) at 
5 (included as Attach. A); Aff. of Brennan Gilmore (member of Potomac Riverkeeper Network) at 4-5 
(included as Attach B). 
66 See Aff. of Dean Naujoks (Potomac Riverkeeper for Potomac Riverkeeper Network) at 2-3 (included as 
Attach. C); Aff. of Phillip Musegaas (Legal Director for Potomac Riverkeeper Network) at 2 (included as 
Attach. D). 
67 See Philip Morris, 643 S.E.2d at 226. 
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modified VPDES permit for Possum Point authorizing the release of ash wastewater into 

Quantico Creek. 

II. THE BOARD AND DEQ FAILED TO IMPOSE TECHNOLOGY-BASED 
TREATMENT REQUIREMENTS FOR ARSENIC AND OTHER METALS IN 
VIOLATION OF THE CLEAN WATER ACT. 

A. The Clean Water Act requires treatment technology as the minimum level of 
pollution control for all discharge permits. 

The Board and DEQ have not imposed technology-based treatment limits for arsenic and 

other metals contained in ash pond D’s wastewater at Possum Point. Instead, the Board approved 

and DEQ issued a modified permit for the release of wastewater from pond D as though Virginia 

was only required to impose water quality-based effluent limitations—that is, limits calculated 

based on water quality standards. This approach fundamentally misapplies the command of the 

Clean Water Act. Discussing the 1972 amendments to the Act, the Supreme Court observed that 

“a discharger’s performance is now measured against strict technology-based effluent limitations 

. . . to which it must conform, rather than against limitations derived from [water quality 

standards].”68 Thus, it is well-established that the federal Clean Water Act requires treatment 

technology as the minimum level of pollution control for all discharge permits.69 

                                                            
68 EPA v. Cal. ex rel. State Water Res. Control Bd., 426 U.S. 200, 204-05 (1976). 
69 See 40 C.F.R. § 125.3 (“Technology-based treatment requirements under section 301(b) of the Act 
represent the minimum level of control that must be imposed in a permit issued under section 402 of the 
Act.”) (emphasis added); EPA v. Cal. ex rel. State Water Res. Control Bd., 426 U.S. at 204-05 (“a 
discharger’s performance is now measured against strict technology-based effluent limitations[,] specified 
levels of treatment to which it must conform”); Tex. Oil & Gas Ass’n v. EPA, 161 F.3d 923, 927 (5th Cir. 
1998) (observing that the Clean Water Act requires effluent limitations that are “technology-based rather 
than harm-based”); N. Cheyenne Tribe v. Mont. Dep’t of Envtl. Quality, 234 P.3d 51, 55 (Mont. 2010) 
(“Congress amended the CWA in 1972 to make pre-discharge treatment standards the centerpiece of the 
NPDES permit system.”).  



 

15 
 

In 1972, Congress declared a national goal to eliminate the discharge of pollutants in order to 

“restore and maintain the chemical, physical, and biological integrity of the Nation’s waters.”70 

To achieve this goal, it created the National Pollutant Discharge Elimination System (“NPDES”) 

and required that a polluter receive an NPDES permit before releasing pollutants to surface 

waters.71 The centerpiece of the NPDES permitting program is the requirement that permits 

employ technology-based “effluent limitations” to restrict the “quantities, rates, and 

concentrations” of pollutants “which are discharged from point sources.”72 

Under federal regulations implementing the Clean Water Act, “[t]echnology-based treatment 

requirements…represent the minimum level of control that must be imposed” in a NPDES 

permit.73 If available treatment technology is not adequate to protect in-stream water uses, the 

Clean Water Act then requires additional water-quality based standards as a supplement to 

technology.74 But a NPDES permit may not contain requirements that are less stringent than 

those which can be achieved with treatment technology. 

The Environmental Protection Agency (“EPA”) imposes technology-based treatment 

requirements in a NPDES permit in two ways. First, the permit may include “EPA-promulgated 

                                                            
70 33 U.S.C. § 1251(a). 
71 See 42 U.S.C. §§ 1311, 1342; Commonwealth ex. rel. Va. State Water Control Bd. v. Blue Ridge Envtl. 
Def. League, 694 S.E.2d 290, 29-98 (Va. Ct. App. 2010). 
72 33 U.S.C. § 1362(11).  
73 40 C.F.R. § 125.3(a) (emphasis added); see also 40 C.F.R. § 122.44 (“[E]ach NPDES permit shall 
include conditions meeting the following requirements when applicable. (a)(1) Technology-based effluent 
limitations and standards based on: effluent limitations and standards promulgated under section 301 of 
the CWA, or new source performance standards promulgated under section 306 of CWA, on [sic] case-
by-case effluent limitations determined under section 402(a)(1) of CWA, or a combination of the three, in 
accordance with § 125.3 of this chapter.”) (emphasis added).   
74 EPA v. Cal. ex rel. State Water Resources Control Bd., 426 U.S. at 205 n.12 (“Water quality standards 
are retained as a supplementary basis for effluent limitations, however, so that numerous point sources, 
despite individual compliance with effluent limitations, may be further regulated to prevent water quality 
from falling below acceptable levels.”). 
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effluent limitations” that establish the technology-based treatment requirements for an entire 

class of industrial point sources.75 The Clean Water Act requires EPA to develop “effluent 

limitations for categories and classes of point sources” requiring “application of the best 

available technology economically achievable.”76 If such industry-wide effluent limitations are 

available, they must be incorporated into a NPDES permit.77     

Second, when EPA-promulgated effluent limitations are “inapplicable”, the permit must 

include technology-based treatment requirements developed “[o]n a case-by-case basis.”78 

Treatment requirements developed on a case-by-case basis are “geared to the particular exigency 

of an individual permit application.”79 In these circumstances, EPA must determine “what 

effluent limitations represent the [best available technology] level, using its best professional 

judgment,” for each individual proposed discharge.80 As recognized by the Fifth Circuit, EPA’s 

individual judgment “take[s] the place of uniform national guidelines”, but the agency still 

employs a technology-based set of treatment requirements to achieve the national goal of 

reducing or eliminating pollution.81 

                                                            
75 40 C.F.R. 125.3(c)(1) (“Technology-based treatment requirements may be imposed through the one of 
the following three methods: (1) Application of EPA-promulgated effluent limitations developed under 
section 304 [33 U.S.C. § 1314] of the Act to dischargers by category or subcategory.”); see N. Cheyenne 
Tribe, 234 P.3d at 55. 
76 33 U.S.C. §§ 1311(b)(2), 1314(b)(2); see N. Cheyenne Tribe, 234 P.3d at 55.   
77 See Tex. Oil & Gas Ass’n, 161 F.3d at 928 (“These permits must generally incorporate, as a 
technology-based floor, all applicable ELGs promulgated by the EPA for the pertinent point source 
category or subcategory.”). 
78 40 C.F.R. § 125.3(c)(2) (“Technology-based treatment requirements may be imposed through the one 
of the following three methods: . . . (2) On a case-by-case basis under section 402(a)(1) of the Act, to the 
extent that EPA-promulgated effluent limitations are inapplicable.”); see N. Cheyenne Tribe, 234 P.3d at 
55. 
79 N. Cheyenne Tribe, 234 P.3d at 55; see 33 U.S.C. § 1314. 
80 Tex. Oil & Gas Ass’n, 161 F.3d at 928-929 (internal quotation marks omitted). 
81Id. 161 F.3d at 929. 
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Like EPA, the Board and the Virginia DEQ must incorporate technology-based treatment 

requirements into pollution discharge permits issued by Virginia. Congress placed responsibility 

for the NPDES permitting program with EPA, but provided that EPA can delegate the program 

to a state once it incorporates the NPDES program into state law.82 Using its authority to adopt 

rules under the State Water Control Law, Virginia created the Virginia Pollutant Discharge 

Elimination System (“VPDES”) permitting program.83 EPA approved the VPDES program in 

1975.84 Therefore, a “permit issued by Virginia serves as both a VPDES permit and a NPDES 

permit.”85 EPA reviews and, at its discretion, may object to proposed VPDES permits.86 

Compliance with federal law is an express condition of EPA’s delegation of Clean Water Act 

permitting authority.87 Accordingly, Virginia’s VPDES regulations prohibit permits that do not 

comply with the Clean Water Act or its regulations.88 Again, the use of technology-based 

treatment requirements in discharge permits is an axiomatic component of Clean Water Act 

compliance. Thus, the Board and the DEQ “stand in the shoes of” the EPA Administrator, and 

                                                            
82 33 U.S.C. §§ 1342(a)-(b). 
83 See Va. Code Ann. § 62.1-44.15(7) (authorizing the State Water Control Board to “adopt rules 
governing the procedure of the Board with respect to: . . . (c) the issuance of certificates . . . .”); 9 Va. 
Admin. Code § 25-31-20 (“This chapter delineates the procedures and requirements to be followed in 
connection with VPDES permits issued by the board pursuant to the Clean Water Act and the State Water 
Control Law.”).  
84 See 40 Fed. Reg. 20,129-02 (May 8, 1975).  
85 State Water Control Bd. v. Smithfield Foods, Inc., 542 S.E.2d 766, 768 (2001). 
86 33 U.S.C. § 1342(d); Chesapeake Bay Found., Inc. v. U.S., 445 F.Supp. 1349, 1353 (E.D.Va. 1978) 
(holding that the Clean Water Act “is clear that EPA has discretion whether to object to a state issued 
permit”). 
87 See 40 C.F.R. § 123.25. 
88 9 Va. Admin. Code § 25-31-50(C) (“No permit may be issued: 1. When the conditions of the permit do 
not provide for compliance with the applicable requirements of the CWA or the law, or regulations 
promulgated under the CWA or the law.”). 
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must impose technology-based limits as the minimum level of control in the Possum Point 

VPDES permits.89 

Here, there is no dispute that the Board and DEQ did not incorporate technology-based 

treatment requirements for arsenic and other metals in the modified Possum Point VPDES 

permit. DEQ told the Board that “while it may be possible to treat the effluent to drinking water 

quality, DEQ does not have the authority to impose this requirement on the permittee.”90 But this 

position ignores the Clean Water Act’s fundamental instruction: the duty to impose technology-

based treatment requirements as the minimum level of control in every discharge permit is non-

discretionary.91 And it applies uniformly to EPA and to states like Virginia that administer a 

delegated permitting program.92 The Board and DEQ do not have authority to ignore this 

requirement. 

A. The Board and DEQ cannot rely on EPA effluent limitations for power 
plants because they are inapplicable to the pollutants and operations at 
Possum Point. 

In reaching their decision not to incorporate technology-based treatment requirements for 

arsenic and other metals in the Possum Point permit, DEQ and the Board incorrectly relied on 

                                                            
89 Nat. Res. Def. Council, Inc. v. EPA, 859 F.2d 156, 183 (D.C. Cir. 1988) (“States issuing permits 
pursuant to § 1342(b) stand in the shoes of the agency, and thus must similarly pay heed to § 1311(b)'s 
technology-based standards when exercising their BPJ. Thus, notwithstanding Industry's contrary 
assertions, States are required to compel adherence to the Act's technology-based standards regardless of 
whether EPA has specified their content pursuant to § 1314(b)”). See N. Cheyenne Tribe v. Mont. Dep’t of 
Envt’l Quality, 234 P.3d at 57 (“DEQ—as a ‘permit writer’—must adhere to the same requirement as the 
Administrator of implementing pre-discharge treatment standards as the minimum level of control 
required in all permits.”). 
90 A.R. at 1818. 
91 See N. Cheyenne Tribe, 234 P.3d at 56 (citing PUD No. 1 of Jefferson Cty. v. Wash. Dep’t of Ecology, 
511 U.S. 700, 704 (1994)). 
92 See N. Cheyenne Tribe, 234 P.3d at 57 (citing Nat. Res. Def. Council v. EPA, 859 F.2d 156, 183 (D.C. 
Cir. 1988)). 
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these new effluent limitations.93 On November 3, 2015, EPA released “Effluent Limitations 

Guidelines and Standards for the Steam Electric Power Generating Point Source Category.”94 

For coal ash impoundments like pond D, those effluent limitations set a nation-wide limit for two 

parameters––total suspended solids and oil and grease—when the impoundment is operated as a 

sedimentation basin. The new effluent limitations do not address all pollutants, like arsenic and 

other metals, that are contained in the wastewater in ash pond D. They also do not address 

activities outside the normal operation of a sedimentation pond, like the complete draining of the 

pond.95 Therefore, the Clean Water Act required the Board and DEQ to impose technology-

based treatment requirements that are specific to the discharge from pond D.96 

For legacy wastewater, like that contained in ash pond D, EPA based its nationwide effluent 

limitations solely on the use of sedimentation pond technology.97 A sedimentation pond (or 

basin) is a rudimentary system through which some pollution settles to the bottom and water, 

together with any pollution that has not settled out, is released from the top of the pond. 

According to EPA, it did not have sufficient data to consider a one-size-fits-all treatment 

technology because the constituents in legacy wastewater ponds differ throughout the country.98 

As EPA explained, “The characteristics of legacy wastewater contained in surface 

impoundments (flow rate and pollutant concentrations) vary at any given plant, as well as across 

                                                            
93 See A.R. at 1817-18. 
94 See 80 Fed. Reg. 67,838-01 (Nov. 3, 2015) 
95 See 80 Fed. Reg. 67,838, 67855 (Nov. 3, 2015) (“EPA also decided not to establish BAT limitations for 
legacy wastewater based on a technology other than surface impoundments . . . because it does not have 
the data to do so.”). 
96 See 40 C.F.R. 125.3(c)(3) (“Where promulgated effluent limitations guidelines only apply to certain 
aspects of the discharger’s operation, or to certain pollutants, other aspects or activities are subject to 
regulation on a case-by-case basis in order to carry out the provisions of the Act.”). 
97 See 80 Fed. Reg. at 67,855. 
98 Id. 
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plants nationwide”, and therefore, EPA could not identify an appropriate set of national effluent 

limitations beyond total suspended solids and oil and grease.99 

DEQ, and thus the Board, relied on EPA’s determination that it did not have sufficient data 

and rejected any consideration of technology-based treatment requirements for arsenic and other 

metals in pond D. But this reasoning is flawed because the EPA-promulgated effluent is 

inapplicable. Under federal regulations: 

Where promulgated effluent limitations guidelines only apply to certain aspects of 
the discharger’s operation, or to certain pollutants, other aspects or activities are 
subject to regulation on a case-by-case basis in order to carry out the provisions of 
the Act.”100 

EPA’s National Pollutant Discharge Elimination System (NPDES) Permit Writer’s Manual 

confirms that case-by-case technology-based effluent limitations are needed when a federal 

effluent limitation guideline is available for the industry category but does not include 

requirements for the “pollutant of concern” or when the facility does not “perform the industrial 

operation triggering” the limitations.101 

Here, EPA’s new effluent limitations do not address the arsenic, chromium, selenium, and 

other metals that are contained in legacy wastewater ponds like ash pond D. EPA did not create a 

nationwide effluent limitation for these pollutants because it did not have sufficient data. But 

unlike EPA, the Virginia agencies know exactly what constituents are in this wastewater: 

                                                            
99 Id. 
100 40 C.F.R. 125.3(c)(3). 
101U.S. EPA, NPDES Permit Writer’s Manual at 5-45, 46 (Sept. 2010), available at 
http://www3.epa.gov/npdes/pubs/pwm_2010.pdf.  
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Dominion submitted a robust set of data that reported metals concentrations with its permit 

modification application.102 

Moreover, the EPA based its limited effluent limitations for old coal ash wastes at power 

plants on the use of sedimentation ponds. Here, the Board and DEQ have authorized Dominion 

to begin the process of dismantling the ash pond D. It will no longer be a sedimentation pond, 

and Dominion will drain not only the “treated” water at the top of the water column, but also the 

contaminated water that is in direct contact with the ash. EPA’s new effluent limitations only 

contemplated the continued operation of legacy wastewater sedimentation ponds, not their 

deconstruction. 

Thus, the Board and DEQ must impose technology-based treatment requirements on a case-

by-case basis for arsenic and other metals that will be discharged from ash pond D at Possum 

Point. Not only did Respondents not impose technology-based treatment requirements for these 

pollutants, it failed to even consider them and disclaimed the authority to do so. The Board and 

DEQ do not have discretion to ignore this fundamental requirement of the Clean Water Act, and 

therefore, the modified permit for Possum Point does not comply with the law. 

B. EPA’s failure to object to the permit is not a conclusive determination that 
the Possum Point is in compliance with the Clean Water Act. 

EPA reviews and, at its discretion, may object to proposed VPDES permits.103 For the 

modified Possum Point permit, EPA initially requested “more time to evaluate similar operations 

at other facilities, particularly the development of technology-based effluent limitations, to fully 

inform our ongoing reviews of the . . . Possum Point Power Plant (VA0002017) draft 

                                                            
102 See A.R. at 46-47. 
103 See 33 U.S. C. §  1342(d); Chesapeake Bay Found., Inc. v. U.S., 445 F.Supp. at 1353. 
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modification.”104 After DEQ declined to provide more time for review, EPA wrote that it “has 

completed its review and has no further comments.” These limited statements from EPA should 

not be viewed as an interpretation that the modified Possum Point permit complies with the 

Clean Water Act, and the Court should evaluate the plain language of the statutes and regulations 

that require application of technology-based treatment requirements at issue here de novo. 

Commonwealth ex rel. Virginia State Water Control Board v. Blue Ridge Environmental 

Defense League does not require a different conclusion.105 In that case, EPA provided a detailed 

interpretation of a regulation drawing upon other legal authority and the history of the 

regulation.106 Here, EPA has not offered an interpretation of any of the statutes or regulations at 

issue. It has complete discretion about when and how it responds to proposed VPDES permits, 

and the Court should not infer any motive, interpretation, or understanding in its terse replies to 

DEQ. 

III. THE BOARD AND DEQ’S CONCLUSION THAT THE POSSUM POINT 
PERMIT WILL PROTECT EXISTING USES OF QUANTICO CREEK IS 
CONTRADICTED BY THE RECORD. 

Under the Clean Water Act and Virginia law, the Possum Point discharge permit must, at a 

minimum, maintain and protect the existing uses of Quantico Creek.107 In 2001, DEQ determined 

that aquatic life in a portion of tidal Quantico Creek adjacent to the Possum Point site was 

                                                            
104 A.R. at 289-90. 
105 See Com. ex rel. Va. State Water Control Bd. v. Blue Ridge Envtl. Def. League, Inc., 694 S.E.2d 290 
(Va. Ct. App. 2010). 
106 See id. at 294. 
107 See 40 C.F.R. §  131.12 (“Existing instream water uses and the level of water quality necessary to 
protect the existing uses shall be maintained and protected.”); 9 Va. Admin. Code § 25-260-30(A)(1) (“As 
a minimum, existing instream water uses and the level of water quality necessary to protect the existing 
uses shall be maintained and protected.”). 



 

23 
 

impaired, in part, because of elevated nickel in creek sediments.108 In its response to public 

comments on this issue, DEQ stated that “[t]here was an observed effect noted due to elevated 

nickel values in the sediment at this station.”109 Moreover, the agency acknowledged that 

sampling conducted in 2014 “has confirmed elevated levels of select metals in sediment” in tidal 

Quantico Creek.110 At some sampling locations, metals were present in the sediment at 

concentrations “exceeding estuarine and/or freshwater screening values.”111 Thus, elevated levels 

of nickel and other metals in the sediments in an area of Quantico Creek located adjacent to ash 

pond D are contributing to impairment of those waters for aquatic life. 

DEQ states that the permit limits will not “exacerbate or contribute to” the existing 

impairment of the aquatic life use.112 But the final permit for the period of dewatering on pond D 

set a daily maximum limit of 16 µg/L and a monthly average limit of 19 µg/L for nickel at 

Outfall 005; a daily maximum limit of 24 µg/L and monthly average limit of 44 µg/L for nickel 

at Outfalls 001, 002, and 004; and a daily maximum limit of 19 µg/L and monthly average limit 

of 19 µg/L for nickel at Outfall 010.113 

DEQ justified allowing this discharge of nickel by pointing to effluent limits on total 

suspended solids, meaning that metals will not be discharged at high levels “in a particulate form 

                                                            
108 A.R. at 1513, 1937; see 9 Va. Admin. Code § 25-260-10(A) All state waters . . . are designated for the 
following uses:…the propagation and growth of a balanced, indigenous population of aquatic life, 
including game fish, which might reasonably be expected to inhabit them…and the production of edible 
and marketable natural resources, e.g., fish and shellfish.”); 9 Va. Admin. Code § 25-260-20(A) (State 
waters…shall be free from substances attributable to sewage, industrial waste, or other waste in 
concentrations, amounts, or combinations which contravene established standards or interfere directly or 
indirectly with designated uses of such water or which are inimical or harmful to human, animal, plant, or 
aquatic life.”) (emphasis added).  
109 A.R. at 1822. 
110 A.R. at 1430, 1822-23. 
111 A.R. at 1937. 
112 A.R. at 1822. 
113 A.R. at 2338, 2343.  
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that will settle and contribute” to metals levels in the sediment.114 DEQ also states that it “does 

not expect the chemistry of the receiving waters to significantly alter the form or partitioning of 

the metals and contribute to sediment values.”115 

These findings of fact are unsubstantiated by evidence in the record.116 The only effluent 

limitation that will not contribute to or exacerbate the existing impairment is one that leads to no 

“net” loading of metals to the sediments. In fact, the only scientific evidence in the record on this 

point directly contradicts DEQ’s conclusion117 that metals in the wastewater, whether in a 

dissolved or solid form, will not contribute to metals levels in the sediment. Scientists studying 

the impact of coal ash effluent on water resources concluded that “retention of [coal ash] 

contaminants from the [surface] water via adsorption onto suspended matter in the water column 

results in accumulation of these contaminants in the sediments that are deposited” at the bottom 

of the receiving water body.118 

There is no evidence that the Board or DEQ considered this scientific literature in setting the 

effluent limitations for nickel and other metals in the discharges at Possum Point, or performed 

any independent analysis. Instead, DEQ simply assumed that conditions would not lead to 

additional metals loading to the sediment, a conclusion that is wholly unsupported by the record. 

                                                            
114 A.R. at 1823. 
115 Id. 
116 See Va. Code Ann. § 2.2-4027 (issues of law on review of agency action include “the substantiality of 
the evidentiary support for findings of fact.”).  
117 A decision is arbitrary and capricious when “there is no credible evidence in the record to support the 
finding and the agency arbitrarily disregard[ed] uncontradicted evidence.” Palmer v. Commonwealth 
Marine Res. Comm’n, 628 S.E.2d 84, 89 (Va. Ct. App. 2006) (quoting City of Bristol Police Dep’t v. 
Broome, 372 S.E.2d 204, 207 (Va. Ct. App. 1988)) (other citations omitted) (internal quotation marks 
omitted).  
118 A.R. at 552 (L. Ruhl, et al., The Impact of Coal Combustion Residue Effluent on Water Resources: A 
North Carolina Example, 46(21) Envtl. Sci. & Tech. 12226 (Sept. 30, 2012).  
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